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IM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


Civil Action 10. 1815-63 
COMMERCIAL SECURITY BANK 


Complaint For Declaratory Judgment and 
Injunctive Orders ,. 


(Filed July 18, 1963) 


States 
of Columbia and is an said . 
the meaning of Title 5 United States Code, Section 1001. 
This action arises under Section 36 of HAtie 12 of the 


United States Code, commonly Tet referred to as the Nati 
As hereinafter set is J 


banking business 
investment in capital, property, 
damage to which is threatened 


‘the defendant described hereinafter. The amount in contro- 
—— exceeds, exclusive of interest and costs, the — of 
Ten Thousand Dollars. 


; Tis is a proceeding (1) for a deofiretory judgment 
that the issuance by the defendant er of the 

Currency of his Certificate —— his approval and 
authoricat’ on of the establishment and operation by First 
Security Bank of Utah, N. A., ot Options Utah, of a branch on 
Harrison Bivd. between 30th and Streets, Ogden, —— 
would constitute a violation of Title 12 United: States: Code. - 
Section 36; and (2) to enjoin the defendant 

Currency frm issuing to the Piret Security Bank of Ueah, | — “ 
his Certiticate of Authority for the establishment and opera- 
tion of a branch bank on Harrison Blvd. between between 30th and 36th 
Streets, Ogden, Utah. 


ts a state bank chartered on July 30, 1925, 
i banking’ laws of the State of Utah and is 
in that State in the business of banking. It 
principal place of — — at Ogden, Utah, == in adét 


control 
the Bank Commissioner of the State of Utah. 


information and belief, on or about June 25, 1963, 
Bank: of — N. A. filed an — with 
comptroller of the Currency, D. G., 
pursuant to Title 12 United States Code, Section 
ing permission, approval and authorization from defendant 
to establish and operate a branch bank on Harrison Blvd., between 
30th and 36th: Streets, in Ogden, Utah. 


1. The Pirst: Securi — — 10 a national 
= > of the Currency 


City of Ogden, Utah, where it main 
5. The approval and authorisation by the defendant Comp- 
— — 


dy the Pirst Security 
Bank of Utah, E. A. is ted by Title 12 United States 
Code, —— 3600). tle 12 United: States Code, 36 
provides in part as follows: | 


e conditions. upon which a national banking 
association my ... Soe — 
or branches are the fo 
: * * 


* 


"(c) A national banking association may, 
with the @ of the lier of the 
es operate new aches : 
the limits of the city, town, or vil- 

lage in which said association is situated, if such 
establishment and operation are at the time ex- 
pressly authorized to State banks by the law of 

the State in question; ..." (Emphasis supplied) 


regularly trans 
„ wmless he 


banking business, a 
eeking to establish such branch shell: take over 
existing bank. ..." 8 


uy 
i : 


7. The designated location of the propos 

t Security Bank of Utah, I. A. is on Harrison Blvd., between 
Streets, in the City of Ogden, Utah. There are 

banks regularly transacting a banking 


ereegey 
1 


because there are three 
business in said City. 


Plaintiff alle upon information and belief that, de- 
tion of law described above, the field 


=. 


the 
» Certificate eceeding against 
tir therefore has no adequate remedy at law. 


of 
: would de ai: 
the provisions of Title 12 U 


from a Certifica ; 
the First Security Bank of Utah, I. I. to esti 
ae 


a branch on Harrison Na., telnet ste ee 
Ogden, Utah. 


Si ea a IES 
injunction, restraining and en- 
and fern. 
ee ee prelimi- .. 
— — a temporary restrein- 
and enjoining def defendant in the the aforesaid 


_ [Caption Omitted] 
| Motion For Res Order 
(Filed Jaly 18, 1963) 


ae plaintiff by its undersigned attorney and 
moves this Court 8 follows: 


fo grant forthwith and 
restraining and enj 


. plsinticr's Notion for Bre 
6 


| 
— — filed herein on July 18, 1963: and for cause refer 
the Affidavits attached hereto, and made a part herect, and 
SS tee Statemat ce tetges eat Bushert ites in support of this 
aes aa ee ee to the 


8 Judgment Injunctive Orders and to the Motion for Pre- 
er Injungtion, both filed herein on July 18, 2863. 


Neil R. Olmstead 
Ogden, Utah 


Of Counsel 


: > Affidavit 
" (Filed Jaly 18, 1963) 


ROBERT d. HEMINGWAY, being first duly sworn, on cath deposes 
and says: : 


— 
the a tied 
this warridavit for and on behalf of 
(sic) motion for a temporary 
ee 


Plaintiff, Commercial b 
depositers who reside or have their places of business in the | 
vicinity of the location ef the proposed brench of the First 


-T7- 


‘Security Bank of Utah, I. A., and affiant verily believes, 


the number of depesitors of 
reside within a one mile redius 
ed branch of First 
fifteen 


3. a 


within 
fifteen percent 


1 field examination of the application for the proposed _ 
completed today, July 16, 3. Affiant is med 
believes that a report of such field 


ft 
F 


Subseribed and sworn to before me this 16th day of July,1963. 


8/ Neil R. 
Residing at Ogden, Utah 


{Caption Omitted] 
Affidavit In Support Of 
(11e July 18, 1963) 
err c WASHINGTON 
DISTRICT OF COLUMBIA : 
James J. Bell, being duly sworn, deposes and states: 
‘That I an an attorney duly admitted to practice 
before t 22 me ENE 


2. On this day, Jely 18, 1963, at the request and by 
the direction of the plaintiff, Commercial Security Bank of 
Ogden, Utah, I have filed herein a Complaint for Declaratery 
issuing his Certificate approving and sutnorising th 
issuing his Certificate and a 


SB: 


the pendency of that Complaint. 


3. The basis of the aforesaid Complaint and Notion is 
that defendant is — —ͤ— by Title 12 United States Code, 
Sestton! 30), Sioa apenas ome authorizing a branch effice of 
the aforesaid Firs 7 
tion above-des eribed. 


— in the 28 of = Robert G. 
President of” Comercial, e Bank; Bank of Utah, I. A. 
for à branch at the above location has completed and the 


-9 e 


S83 


Subseribed and sworn to 
before me this 18th day of 
daly, 1963. 


Ny Commission Expires Oct. 31, 1966 
(SEAL) 


[Caption Omitted] 


Motion For Preliminary Injunction 
(Filed July 18, 1963) ; 


end n by the 
„ N. of a branch on Harrison Blvd: , 
36th Streets, Ogden, Utah: 


In support of such motion plaintiff states to the Court 
as follows: 


would be 
Section 


( a 8 
his Certificate and 
lishment and operation of such branch bank; and 


(e) Such other and further relief as the facts 
and circumstances may require. 


2. Plaintiff Commercial Security Bank, does now 
and since July 30, 1925 has operated, a bank in 
which bank was duly established under the laws of 


3. Tiele 12 United States Code, Section 36(¢), auther- 
the establishmen on of ‘branches Wational 


financial le injury N ff, 
and contrary to the provisions of Title 12 United States Code, 


WHEREFORE, plaintiff prays 
promptly and to issue its preliminary injunction res 
issuing his Certificate above described 


- 122 


4 the hearing and determination of the complaint herein filed. 


[caption Omitted] 
(711. July 19, 1963) 
of the Motion for Tes 


may issue to the First 


endant 
national —— — — 


Bank of K. A. issuance 
Seourity Utah, „ upon = 


herein alleges that the issuance by 
: the said National Bank | 
approving and authorizing tion of a branch bank at 
the location therein described would constitute a violation 
ef Title 12 United States Code, Section 363 3 
That after the issuance by defendant of his Certificate 
to First Security Bank of Utah, N. A., à restreining order 
against defendant will be of no avail; 8 


And it further appearing to this Court that, because of 
the foregoing, plaintiff will suffer pparable injury, loss 
damage unless a temporary restraining order shall be granted, 
as prayed, it is by the Court this 19th day of July, 1963, at 
10:00 leck A. I., 8 N 


That the said plaintiff shall give security in the 
f $100.00: conditioned for the . ont 
: or 


District Court of the United 
States for the District of 
me 1 


10:03 A. I. 
iy 19, 1963. 


[caption Omitted] 
Order 


(Filed July 19, 1963) 


Ordered; that i reg Notion for Preliminary 
tion be and the same is hereby set for hearing on the 
—— daly, 1963, at 10 o'clock A. M. before the Motions 


District Court of the ee 
States: for the 8 
Columbia 


Signed: July 19, 1963 


[Caption Omitted] 
Motion For Postponement or Date For 
on. 


(Filed July 26, 1963) 


Now comes plaintiff, with the consent of the defendant, 
to move this court for an order indefini: 
earing plaintiff 


—— Judgment 
Orders. Doth nid mastic ant 5 


1963 ° 


2. Se ee has deen 
set down for hearing by this —— — on. that 
date — ee ee July 19, ——— 
defendant from 


expire temporarily res 
tificate of authority, as described above, pending a nearing 
on the Moet fen seetintome tape 


tment of Justice, 


8 st by counsel fer 
heard.- A copy of said stipulation is 
Exhidit A. 
h. ‘The aforesaid stipulation of counsel renders | 
unnecessary either an immediate argument on plaintifr's 
motion for preliminary injunetion or a continuance of the 


3. 


Restraining Order issued by this court on July 19, 


pursuant to the aforesaid stipulati 
cart for an order in- 
‘plaintiff's motion for 


Attorney for Plaintiff 
1001 55 Avenue, I. N. 


Washington 6, D. C. 
Telephone: EX 3-5333 


(Filed July 26, 1963) 

It is hereby stipulated and agreed by and between the 
parties, Commercial Security Bank and James J. Saxon, Comp- 
troller of the Currency, through their respective counsel: 


- 16 - 


1. That counsel for the Comptroller of the Currency: will 
notify James F. Bell, Esq., Counsel for Comercial. Security 
Bank of the Comptroller's intention to issue 4 certificate of 
authority to the First Security Bank of Utah, if; in fact, he 
decides to issue such a certificate. 7 | 


apply 
pending 
ty Bank 
notified, unless counsel for the 
agrees to an additional time. 
Tat the Comptroller of the Currency will 4ssue no. 
certificate of authority to the First Security Bank of Utah 
until the District Court has heard Commercial Security: Bank‘s. 
pending motion for a preliminary injunction. : 
u. ‘That Commercial Security Bank will file with the 


court à motion to postpone indefinitely the date for hearing: 
on its pending motion for a preliminary injuncti 


[caption Omitted] 
Order 


_ (Pilea July 26, 1963) 
It is Ordered, with consent of all parties, that the hear 


ing on plaintiff's motion for preliminary injunction be and the: 
game is hereby indefinitely postponed. ö 


Dated: July 26, 1963 


[Caption Omitted] 


Motion of Defendant, James J. Saxon, 
__. Comptroller of the Currency, . - 
o Dismiss.-the Complaint 
—— — (Filed June 26, 1964) 

Defendant, James J. Saxon, Comptroller of the Currency 
by his undersigned attorneys, moves the Court to enter an 
order dismissing the complaint upon the grounds that: 

ke — lacks standing to maintain this action, 

2. The complaint fails to state a claim upon which. 

relief can be granted. 


Attached hereto and in support of this motion is a memorandum 
of points and authorities. 


8 John W. Do 
Assistant Attorney General 


Department of Justic 
J. Saxon, 


Attorney, Department of Justice 


[Caption Omitted] 
25 Motion of Yor Suz 
(11.4 July 6, 1964) | 
Comes now the Plaintiff, which opposes Defendant First 


UT 
‘troller on the following grounds: 


2 Oe mere 1s no genuine issue es to any of the material 
facts upon which Plaintiff relies in support of its cross 
motion, and 


5 112 Plaintiff is entitled to summary judgment ans matter 
0: . i 2 


Plaintiff's Statement of Material Facts 


(Filed July 6, 196%) 
Plaintiff, in support of 1 ts cross-motion 
—— — at 
———— — — tan judgment 
cross on summary 
PP.. ˙ eer re 
gs 2 ; i 


Plaintiff is a State dank chartered on July : 
er the banking laws of the State of Utah and is : 
that State in the business of banking. it maintains 
- 19 - 


Ne 


2. o June 25, 1963, the First Security Bank of Utah, 
N. A. filed an application with the defendant Comptroller of the 
C. pursuant to Title 12 United States 


—— (Complaint, pare. 2; Memorandum of Defendant Comp- 
troller in Support of Motion to Dismiss, p. 1) 


ne Sity af Ogden (1960 Pop. 70,197) 18 a city ef the 
defined in Utah Code Ann. Title 


Security Bank will apply to the Court for the 
- 20 


earliest possible hearing on its pending motion fer preliminary 
injunction". 777... tse pareeene te ee 
tion. 983 between counsel for Commercial Security and 
Defendant Comptroller filed with this Court; memorandum ef 
Defendant Comptroller in Support of Motion to Dismiss, p. 2.) 


Respectfully submitted, | : 
/s/ James F. Bell 

James F. Bell 

Attorney for Plaintiff 

Commercial Security Bank of Ogden 
1001 Connecticut Aveme, I. V. 
Was. | 


„ D. * 


first duly sworn en cath 

of Commergial Security 
et: above mined; and mabe Gis effidevie fer ant eh 
behalf of said plaintiff. 


says: Iam a Vice’ 


Attached hereto marked Exhibit A- and made a part hereof 
le by Commercial Security — 


_ Subscribed and svern to befere me this Ist day ef July, 1968. 


—— — — nr rere 


We are enclosing a copy of an opinion dy A. Pratt 
Kesler, Attorney General, as to whether or not: 

law prohibits the establishment of a branch of a state 
chartered bank in the City of Ogden. 


Very truly yours, 


/s/ C. B. Quinn. 


Mr. Spencer C. Taylor 
“i Comic ss: 

Baeilding 

Dear Hr. Taylor: 


bank 
eof Ogden, Utah, and whether or not the establishment of a 
branch in said City by @ national bank is permissible. 


-22- 


1. B.- K. familiar ith, 


City limits. 


P. 2a 592. 

a fact situation quite 

my opinion that the court's interpretation 

prohibit the establishment by a State chartered bank 
branch bank in Ogden. 


It 1s also ny opinion that a national tank 1s prokib— 
ited from establishing a branch bank in Ogden, because such 
branches may be. established only in conformity with State law. 


The pestinent portions. of Mtle 12, Section 36, U.S.C.A., 
provides: 


"(c) A national — — may, with 
(1). Within the. jamtts 
which said association 


u. t and operation are 
at the time expressly authorized to to State banks by 
the law of the State in question; and (2) at Point 
within the State in which said association is > 

-are at the tine 


location imposed by the law of the State on State banks 
convenience I am attaching a cony of the advance 


For your 
sheet: of the: court decision <5 Ee 
Sincerely, 


A. PRAT? KESLER 
Attorney General 


[Caption Guitted] 
Nemorendum & Order 
(Filed December 18, 196%) 
Tuis matter came before the Court on the motion to dismiss 


“the relevant facts are not in dispute and can de stated 
as follows: 


bank, and Intervenor, a national bank, 
pal office and one branch in the city 


in Ogden. 

main bank offices and two branches present 
: Shortiy: thereafter, on July 18, 1 
eee ay eee tr eeeeer as SOT Sener’ 
seeking a declaratory judgment that a. 
— — — te 


— — — 
injunction . . T 
Comptroller of the Currency notifies. James 7. 


- ah. 


Bell, Esq., of the Comptroller's intention to 
issue the certificate, Commercial Security 
will apply to the Court fer the earliest 
possible hearing on its „ending motion for 
preliminary injunction. 


On June 9, 2242 
that 


notified 
tiff ef his intention to issue the certificate of authority. 


The First Security Bank was leave to intervene as 
a party defendant on June 26, 1964. 8 


At the outset, the Comptroller contends that 
Security Pank has no standing to bring this suit. N 


e e 
cenpeti — — 
state or national banks ' 


85 „ Sr 
- Con eee 
this Court unless it is clear: 


5 ate.*, 
——— of 12 v3.0. $36(¢) 
cable state law. 


- 3- 


0 primarily involved 1s clause 
(ce) (1927, as amended), which pro- 


Shall be catabliahed tn any city or town in which 
is located a bank or banks, state or national,“ 


to apply to the establishment of ne: 
= the same statutory standards as apply to the estab 
state bank branches. 


The defendants. argue that if it is at all possible for 
a state. bank to establish a branch in the city. in 


opinion 
it thts Court held that indeed 1t wes 
« of Congress to have exac 
apply te the establi bank 
m® to the establishment of state bank branches. 


ty branch 
troller to authorize intra-city branch 


bank. M Teint C S 28 F ep. n (1565 
2. Ve ° e | * 
on that taser tae Sereatant atl — 00d tn ee 
~ class" gi 8 as is the situation in the instant pote was not 

By required to e over an existing bank in order to-estaniion @ 


jen (c), and: 
2 


the same conditions 


subsection 
and of clause 


2 2 
55 
5 i 


te law, were 
(c), ¢ 
intend 


4 by state ls 


saga 15 i i hel 121 


15 


conditio 


it 


= A national banking ass 
the approval of the Comptroller of the 
tablish and 


08 — —e— 
to iscations imposed by. the len of the Sate @& 
State dann 


In spite of the aire 
(2) of subsection (e). 
was to establish e 

— 5 


Even i it were not so bound, however, the Court feels 
that it would come to the same decision in this case. If the 


9 of 
18th 


t that 


by defendant 
A., which is the subject mtter ef this cause 


Currency be, and ‘the same hereby is, 
Judgment filed by 


er the 
Bank of Utah; de, and 


> but the Court does not feel 
it 4s by the Court this 


“qn state legislatures was intended. 


— 


ib 
ail 
7252 
0 


grant the declaratory 


branching 


2 there being no material issue ef fact, 


of the above 
„ 1964, 


ee 
10 1 


Security 
CRDERED, that the Motion for Summary Judgwent filed by 


b, that the Motion to Dismiss filed 
the Plaintiff, Commercial Security Bank, be, and the same 


mea 


ORDERED, that the Motion for 
the Interveneor-Defendant, First Se 


Thus, the Court xill 
the same hereby is, denied; and 


EL ae 


THs 


1 


* 


[Caption Omitted) 
Notice of 1 
(Piled February 15, 1965) 


Notice is hereby given this 15 day of February, 1965, that 
defendant, James J. Saxon, Comptroller of the 
appeals to the United States Court of Appeals for the District 
of Columbia from the judgment of this Court entered on the 18th 
day of December, 1964 in favor of Commercial Security Bank and 


® against the defendant, James J. Saxon, Comptroller of the 


Currency. 
laf Ab n 8. Beatty 
or 


Def., James J, Saxon 


[Caption Omitted] 
Order 
(Piled March 17, 1965) 
t to the provisions of Rule 73(g) of the Federal 


_ Parsuan 
Rules of Civil Procedure, it is this 17th day of March, 1965, 


ORDERED, that the Defendant James J. Saxon's time for filing 
and docketing the record on appeal with the United States Court — 
of Appeals for the District of Columbia Circuit is hereby e- 
tended fifty (ol days, to and including May 13, 1965. 


Lal Lec E Walsh 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Order has been 
mailed to attorney for Plaintiff, Brian C. Filmer, Ed. and James 
F. Bell, Esq., 1001 Connecticut Avenue, N. u., Washington, P. C., 
20036, and to attorney for Defendant Intervenors, Whiteford, Hart, 
Carmody & Wilson, 815 15th Street, N.W., Washington, D.C., 

2005 this 17th day of March, 1965. 


2 /sf FRANK 
— Istant — ted States Attorney 
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BRIEF FOR APPELLANT 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 19,357 


JAMES J. SAXON, Comptroller of the 


Currency, 
Appellant 


v. 


COMMERCIAL SECURITY BANK, 
Appellee 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOHN W. DOUGLAS, 
Assistant Attorney General, 
United States Court of Appeals DAVID o. ACHESON, 
F United States Attorney, 


FILED abe 3 1965 DAVID L. ROSE, 
KATHRYN H. BALDWIN, 


Attorneys 
Nathan. V4 autour Department of Justice, 
CLERK Washington, D. C. 20530. 


STATEMENT OF QUESTIONS PRESENTED 


1. Whether the district court erred in holding that the 

Comptroller of the Currency was without authority under 12 U.S.C. 
36(c)(1) to authorize First Security Bank of Utah, a national 

banking association, to establish a branch in Ogden, Utah, the 
city in which such national bank is situated, without compliance 
by the national bank with the condition of state law imposed 
upon state banks of taking over an existing bank. 

2. Whether the district court erred in holding that 
appellee had standing to mintain this action. 


Statement of questions presented 4 „%eꝙßj 
Statement of: the —.. .  ne en 
25 22 ͤÄTT0T0TTTTT—T 

. oceedings in the district court 
Statement of points-------------- — — 
Summary or argument — ———— SDED LPL PAD PLD OLDS 


— . — nn nnn nn ow nnn nee = 


Ti A national bank may not be subjected 
to state re tion: of its branch 
banking activities. except to the extent. 
that Congress has 5 80 proved 


The locati t in Section 
Section n 36(e)(2 is 3 applicable to 
; tablishment. of an inside branch 


. — Section 381.0 


A. The language and organization 9 
of the federal statute --- 


B. The legislative history of 


ee The NeFadden Act of 1927———-----—--—---- 


— did not intend to establish 
“competitive equality" between state 

and national banks in the matter of 

inside branching--------: — 


No judicial decision supports the 
district court's conclusion | that 
“exactly the same standards apply 
to national and state bank 

in. the: circumstances of the present 


the location 
Assuming, Te en that, the (2) applies 
to both inside and outside branches, 


Congress did not intend that ‘restriction 
to encompass economic restrictions of 


um 


WI. 


SFF 


this S ðͤ v 


Adebar Power Co. v. Ickes, 302 U.S. 6b. 


Commercial State Bank of Roseville v. 
e 174 ¥. Sepp. 770, 85 


2288.55. Apr. 8.8. 375 : 
278 F. 24 871- — 7.12, , 2,53 


Cook County tional Bank v. United 
Statens 107 U.S. 445 — . — 


Davis V. “Eluire, 161 U.S. 275 ———— nnn nen one 
Deitrick V. Greaney, 309 U.S. DOO —ꝛ 


& Merchants National Bank v. 


First Netional Bank in St. Louis v. 
Missouri, 263 U.8. 620 2çJ)3ü2n are ma, ae 16,20 


= Wisconsin Bankshares v. Board 
of Governors, 325 J. 24 946 (C.A. 7)--------------~-- 


‘Prenklin National Bank v. New York, 347 U.S. 373------- 
as City Power & light 95 v. McKay, 
- 96 5 ibe 3 55 12. 5 — . 2d 92h, 


cert * — . — . ——— 


er Governors, 


Maxine Corporation v. 
325 F. 24 960 . — 70 


“lercantile National Bank v. langdeau, 5 
- 371 F. 8. 555. — — 156, 9 


cases or authorities chiefly relied upon are narkod by 
asterisks \ 


trp 


Cases - continued Page 


9 Bank of Detroit v. Wayne Oakland 
» 252, 7. 2d 537 (C. A. 6), cert. den., ö 
359 U.S . 830—————— k | 41,47,53 


*Pennsylvania R. Co. v. Dillon, 118 U.S.. App. 
American-Hawaiian Steams: — DIe DN 


379 U.S, 95... 


Rushton v. Michigan National Bank, 298 Mich. 


417, 299 K. UV. 129--------- „* 


South Stat r= eee Bank of Sou 
. Sho, af ia, 335 


Suburban Trust Co. v. National Bank of 
Westfield, 211 F. Supp. 694 and 222 F. 
Supp. 269 


: Died) ae ean nana anaes SRS 


Tennessee Electric Power Co. v. Tennessee 8 


Texas State AFL-CIO v. ee 117 U.S. 
App. D.C. 343, 330 F. 2d 217—-----—-----------------. 52 


Union National Bank of Clarks 


Loan Bank Board, 98 U.S. App. 5.8. 204. 


233 F. 24 65 55 


Union a Bank of Patchogue v. Saxon, 0 
118 U.S. App. D.C. 296, 335 F. 2 728. 


United . — Brown, 331 F. 2 f 


United States v. Philadelphia National 
- Bank, 374. U.S. 321 2— new wenn 


wan Reed v. People's National Bank, 


- 198. U.S. 5 — ee 2 ——— — 


t Co. v. Saxon, 234 P. 


u (D. Utah — —— 
“Su. . 6.40 ab) Ce, = ae 41,43 


r aeeet-Oo* v. Taylor, 15 Utah 
2a 234, 390 P. 24 a 23.35, 37 


Whitney National Bank v. Bank of Mew Orleans | 
& Trust Co., 116 U.S. App. D.C. 285, 323 F. | 
2d 290, reversed, 379 U.S. 411 ----- 7.33, 


*Cases or 5 chiefly relied upon are marked by 
-asterisks 


„ 


Cases - continued 
Young v. Motion Picture Association of 


America, Inc., 112 U.S, S. App: == 33 
299 F. 2a 2119, cert. den o> 370 U 922————— 


Statutes: 
Act of July 15, 1952, 66 Stat. 633--------------------- 


—133 2 US. = — — iis aah 
> e ° 2 2 
358. 308), 12 USC 1826 


“Act of 1933 (er er me 46, 1933): 
48 Stat. 162ͤ„»ifo . 
AS Stat. — —ñ— —̃— 
48 Stat. 190-----—--------- — 


@ucFadden Act (Act of February 25, 1927), 
AI Stat. oe (lek of role 


Sec. 75 hh Stat. 1228-2 ww nw nen nn ee 
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IN TE 
UNITED STATES COUNT OF APPEALS 
FOR SE DISELICT OF der eki eren 


10. 19,357 | 
JAMES J. SAXON, Comptroller of the 
Currency, 


v. 
COMMERCIAL SECURITY BANK, — 


OW APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT | 

W action was doenced in the District —— for the 
District of Columbia by Commercial Security Bank, a state bank- 
ing corporation, against James J. Saxon, Comptroller of the 
Currency (hereinafter sometimes referred to as the "Comptrolier"), 
pursuant to 28 U.S.C. 1331, for a declaratory Judgment that the 
issuance by the Comptroller of a certificate authorizing Pirst 
Security Bank of Utah, a national banking association, to estad- 
lish a branch in the City of Ogden, Utah, the city in which the 
national bank is situated, would constitute a violation of the 
Provisions of 12 U. 8. o. 36(¢), und to enjoin the Comptroller 
from issuing a@ certificate upon the application of the national 


ions of 12 V. 8. C. c) are set forth in the 
The provis rite earns 3600) 


ele 
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dank for the establishment of such a anch (J. A. 2-5). Judg- 
ment granting appellee the relief requested in its complaint was 
entered on December 18, 1964 (J.A. 24-30). Notice of appeal was 
filed on February 15, 1965 (J.A. 31). The Jurisdiction of this 
Court rests upon 28 U.S.C. 1291. 
STATEMENT OF THE CASE 

1. Facts. Appellee, Commercial Security Bank, is a state 
banking corporation organized under the laws of the State of 
Utah (J.A. 2). It mintains its principal place of business, 
and also operates a branch, in the City of Ogden, Utah, under 
the authority of the laws of the State of Utah and subject to the 
control and supervision of the Bank Commissioner of the State of 
Utah (Z. A. 3). As cities are classified under the law of Utah 
(Title 10, Chap. 1, Sec. 1, Uteh Code Ann., 1953, as amended), 
Ogden is a city of the second class" (J.A. 4). 

the First Security Bank of Utah is a national banking 
association, chartered by the Comptroller under the National 
Bank Act to do business in the City of Ogden, Utah, where 1t 
maintains its principal office (J.A. 3). 

wo other banks, namely, the Bank of Utah and the Bank of 
Ben Lomand, also have their min offices in the City of Ogden 
(JA. ). 

; All of such banks regularly transact a customry banking 

business in Ogden (J.A. 3, 4). 

Qn or about June 25, 1963, First Security Bank of Utah filed 
an application with the Comptroller pursuant to 12 U.8.C. 36(c) 


— reference “J,A." is to the Joint Appendix separately 


Jed in this case. A 


for authorization to establish and operate a branch bank within 
the corporate limits of the City of Ogden (J.A. 3). ‘The national 
bank was not taking over an existing bank in the establishment of 
such branch (J. A. 26-27). 

- Proceedings in the District Court. Om duly 18, 1963, 
appellee filed its complaint in this action for declaratory 
and injunctive relief (J.A. 2-6), alleging facts substantially 
as stated above. In addition, the complaint set forth the fol- 
- lowing provision of Sec. 7-3-6, Utah Code un., 1953, as 
amended (J. A. 4): 


Except in cities of the first class, or 
within unincorporated areas of a county in which 
a city of the first class is located, no branch 
bank shall be established in any city or town in 
which is located a bank or banks, state or national, 
regularly transacting a customary banking business 
unless — — — 


shall take over an existing bank 
it also set forth the following pertinent provision of 
12 U.S 6. 3606) (J. 4. 4) 
(c) A national banking association may, 
with the approval. 5 —— 


lage in which said association is situated, if such 
establishment and operation are at the time ex- 
pressly authorized to State banks by the law of 
the State in question; ee 
And appellee asserted that, ia “the light of these two statutes, 
the granting of authority by the Comptroller to Pirst Security 
Bank of Utah to establish the requested branch in the City of 
Ogden would be illegal and in violation of the federal statutes 
(3.4. 4-5). 
fhe provisions of this section of the Utah statutes are set 
orth in full in the Appendix, . 2a-3a. 
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Purther, appellee alleged, inter alia, that the investiga- 
tion of the application of First Security Bank of Utah had been 
completed, and that the application would shortly be before the 
Comptroller for decision (J.A. 5); that the establishment and 
operation of such proposed national bank branch would result in 
the diversion of a substantial part of appellee's banking busi- 
ness and service and irreperable damage to appellee (J. A. 2-3, 
5)s and that should a certificate of authority issue for the 
national bank branch, appellee would have no adequate remedy 
at law (J.A. 5). 

At the same time appellee filed motions for a preliminary 
injunction (J.A. 11-13), and for a temporary restraining order, 
together with affidavits by appellee's president and counsel 
(2A. 6-10), the foymer of which affidavits stated that the 
establishment and operation of such national bank brench would 
cause severe loss to appellee in its loan, deposits, and other 
business and profits of upwards of $50,000 per year (J.A. 8). 

Qn July 19, 1963, the district court. issued an order 
temporarily restraining the Comptroller from issuing a certifi- 
cate authorizing the establishment of the proposed branch in 
Ogden by the national bank (J.A. 13-14); and on the same an 
the court set for hearing appellee's motion for a preliminary 
injunction (3.4. 15). Prior to the expiration date of the 
temporary restraining order, and on July 26, 1963, appellee 
moved for, and the court granted, an indefinite continuance of 
the hearing on the preliminary injunction (J.A. 15-17), based upon 
@ stipulation by the parties in which 1t was agreed that the 
Comptroller would notify counsel for plaintiff of his intention 

soy 


to issue a certificate of authority for the proposed branch, that 
if such notice of intention was given to plaintiff's counsel, 
plaintiff would apply within four days for a hearing on the 
preliminary in quta tion, and that the Comptroller would issue no 
certificate of authority to the national bank until the court 
had heard the yending motion for a preliminary injunetion 

(J.-A. 16-27). 

On June 26, 1964, the Comptroller moved to dismiss the com- 
piaint on the grounds that appellee lacked standing to maintain 
this action, and that the complaint failed to state a claim upon 
which relief could be granted (J. A. 18). n the merits, it 
was the position of the Comptroller that the provisions of sub- 
division (1) ore U.S.C. 36(c), governing the establishment of 
inside branches by. national banks, must be 8 separate- 


order in this case notify counse for appelise of his intention 
to issue. the.certificate. of auth ———— (F.. See — 


on the same date First Security Bank of E is 
o intervene as — in tnis action — The 
— has —— a separate appeal in 


11 f 


e village in Wich the prin- 
the. bank is situated. 
(2) of Sestion 3600) provides tor the establish- 
“af such establishment and operation are 
thorized to State banks by the statute law of the 


18 
bag 
‘ 


= ~ (Footnote contimed) 


and that where, as here, state law has expressly authorized the... 
establishment of inside branches by state banks, this is all that 
is required under subdivision (1) of the federal statute for the 
Comptroller to authorize the establishment of an inside branch 

by a national bank, since, as the language and legislative history 
of such subdivision show, Congress never intended that national 
banks in the establishment of inside branches be required to 
comply with other conditions and restrictions imposed upon state 
banks by state law, such as the requirement of taking over another 
bank. ‘In such position the Comptroller also relied upon the then 
current decision of the district court of Utah in a substantially 
identical case (J.A. 26-28). 

Qn July 6, 1964, appellee filed a cross motion for summary 
judgment (3. 4. 19), together with a statement of material facts 
under local rules (J.A. 19-21). In summry, it was the position 
of appellee that subdivision (1) of Section 36(c) requires that 
national banks comply with the same restrictions and conditions 
as are imposed upon state banks by state law (J.A. 27). 

Qn December 18, 1964, the district court issued its Memo- 
randum and Order in which it denied the Comptroller's motion to 
Gismiss and granted appellee's motion for summry Judgment, declar- 
ing that authorization for the establishment of the national bank 


Se eg a 


affircmtt and not or 
subject to the restrictions esto location imposed ty the” 
the State on State banks." (See 


ys . 5 ee of the district court is reported at og 7. 
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branch in Oagen, Utah, would constitute a violation. of 12 J. 8. G. 
36, and enjoining the Comptroller from issuing a certificate of 
authority for such branch (J. A. 2h-30). | 

_ In dts memorandum opinion the distriet court held initially 
that appellee had standing to invoke its jurisdiction on the 
basis of sworn statements of irreparable damage and this Court's 
decision im Whitney National Bank v. Bank of New Orleans & Trust 
22. 116 U.S. App. D.C. 285, 323 T. 24 290, 300 (2963) (J. A. S). 
The Whitney decision was subsequently reversed by the Supreme 
Court for lack of jurisdiction in the district court. 379 U.S. 
411. Om the merits, the district court held that the Comptroller 
was without authority under 12 U.S.C. 3606) to issue a certifi- 
cate authorizing the proposed national bank brench. Its reasons 
were: (a) a state bank unier state law could not open a branch 
in Ogden unless it took over one of the existing banks (J.A. 26- 
27); (b) with respect to the provisions of federel. law_governing 
national bank branching, subdivision (1) ar Section 36(¢} wes 
involved in this case (J.A. 26), dut notwithstanding the Ar- 
ference in language between subdivision (1) covering inside 
branches and subdivision (2) covering outside branches, these two 
subdivisions of Section 36(c) are to be interpreted in the same 
manner and the hans conditions apply to each (J. A. 28, D) 60 
the district court was bound under the decision in Comercial 
State Bank of Roseville v. Gidney, 174 F. Supp. Tro, affirmed 
per cuniam, @idney v. State Bank of Roseville, 108 1.8. App. D. c. 
37. 278 F. 2 871, to hold that “exactly the same standards of 7 
the Utah branching law" apply to national bank branching as apply 
to state bank branching in this case (. A. 29), although only the 
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provisions of subdivision (2) of Section 3606) covering outside 
branches was involved in the Roseville case (J.A. 27); and, in any 
event, (d) Congress intended in the enactment of both subdi- 
visions (1) and (2) to establish “competitive equality" between 
state and national banks in the matter of branching (J. A. 28-30). 
In so holding the district court specifically rejected the de- 
cision of the District Court of Utah in Walker Bank and Trust Co. 
v. Saxon, supre, (J. A. 27-28). 7 

This appeal followed. 


STATUTES INVOLVED 
The provisions of the National Rank Act in 12 U.S.C. 36(c), 
as amended, and those of Section 7-3-6, Utah Code An., 1953, as. 
amended, are set forth in the Appendix, infre, pp. Ja-2a and 2a-3a, 
respectively. 


STATEMENT OF POINTS 

1. A national bank may not be subjected to state regula- 
tion of its branch banking activities except to the extent that 
Congress has clearly so provided. 

2. he location requirement in subdivision (2) of Section 
36(c), covering outside branches, is not applicable to the estab- 
lishment of an inside branch under subdivision (1), where the 
only requirement is that intra-city branch banking be expressly 
authorized to state banks by state law. 

3. Congress did not intend to establish “competitive: equal- 
ity" between state and national banks in the matter of inside 
branching. 

4. No judicial decision supports the district court's con- 
clusion that “exactly the same standards" apply, to national and 
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state bank branching in the circumstances of the present cane 
and the contrary decision of the District court of Uteh in Walker - 
Bank and Trust Co. v. Saxon, 234 F. Supp. 74 (1964) correctly 
states the law in this case. 75 2 

5. Assuming, arguendo, that the location restriction An sub- 
division (2) applies to both inside and outside branches, Congress 
did not intend that restriction to encompass the economic condi- . 
tion of state law requiring the taking over of an existing bank. 

6. The state law requirement of taking over another bank 
is an anti-competitive condition which is in conflict with the 
federal policy of competition in the banking industry. 

7. . Appellee was without standing to maintain this action. 

SUMMARY OF ARGUMENT | 

1. National banks are necessarily subject to the paramount 
authority of the United States. And where Congress has legislated 
with respect thereto, state law is inapplicable except as Congress 
has clearly provided otherwise. In connection with branching, 
Congress has authorized inside branches and outside branches 
and provided. for the retention or relinquishment of branches 
after conversion, consolidation or merger. Consequently; only 
to the extent that Congress has clearly so provided can a national 
bank in the establishment of an inside brench be subjected to the 
condition of state law imposed.upon state banks of taking over 
an existing bank. And it is clear that Congress has inet author 
ized the imposition of such a.condition upon national bank 
brenching, 2 

2. The applicable statute, 12 V. s. C. 36 le) () which. specif- 
ically covers inside branching by.national banks, contains only 
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the requirement that such branching be expressly authorized to 
state banks by state law. In subdivision (2) of that section 
outside branches are authorized and made “subject to the restric- 
tions as to location imposed by the law of the State on State 
banks." Contrary to the district court's decision in this case, 
the same conditions do not apply to both inside and outside 
branches, nor, in any event, does the geogrephic location“ 
restriction include the economic condition of taking over an ex- 
isting bank. 

fhe two subdivisions of Section 36(c) are separate and dis- 
tinct in the branching for which they provide. And if we are to 
apply the provisions of subdivision (2) to cover all national 
bank branching, then the provisions of subdivision (1) would be 


superfluous, a situation which established principles of statutory 


construction do not countenance. 

Moreover, the legislative history of the federal branch 
banking statute plainly precludes such construction, In 1927 
Congress for the first time authorized national banking associa- 
tions to establish branches. It provided for branching “within 
the limits of the city, town or village in which said association 
18 situated" 17 such branching was “permitted” to state banks 
by state law. 

The reports of the committees of both houses made clear 
(a) that national bank branching was confined to city limits and 
to those states which permitted intra-city branching, and (v) 
that there were no other conditions or restrictions, since those 
conditions were considered “sufficiently restrictive." After 
enactment, the sponsor of the 5411 summarized the conditions 
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4n a manner plainly reiterating that the only applicable condi- 
tion of state law was that the particular state authorized state 
branch banking. : 
In 1933 Congress added the new provision which beeame sub- 
division (2) of Section 36(c) extending national bank branching 
authority to include outside branches. A compromise between 
the proponents of unit banking, who wanted no extension of 
branching, and those of branch banking, who wanted state-wide 
branching irrespective of state law,ended in the adoption of an 
amendment to an initial state-wide branching provision which 
limited outside branching to states which authorized | it, with the 
added provision making such outside branching subject to location 
restrictions of state law. 2 | 


tn the course of consideration of the 5111, an amendment was 


also offered which contained a requirement, in certain circum- 
stances, for taking over an existing bank or affiliate. However, 
when the compromise amendment was: adopted, this other limiting 
amendment was withdrawn as not applicable “with the geographical 
limitation in place. 

Except. for providing. specifically for approval wy the Comp~ 
troller of the Currency, and except. for substituting the words 

“expressly authorized? for ‘bermitted" in subdivision (1), Con- 

gress in adding subdivision (2) aid not change the pertinent 
provisions of subdivision (1) respecting inside branching as 
they were enacted in 1927. And the two subdivisions have reneined 


unchanged... 
3. Wor did Congress intend. to establish - — equal- 

ity" between state and national banks in the matter of branching. 
— J 


When Congress authorized branching in 1927, it did not make state 
and national banks equal in this matter, since it authorized only 
inside branches. Subsequently, in 1933, when authorization was 
extended to outside branches, Congress limited such national 
bank branching only by state law restrictions as to geographic 
location. Moreover, the whole concept of competitive equality 
in branching played little part in the debates on such legisla-< 
tion. ‘There was no challenge to any principle of competitive 
equality. Rather, the clash was between the advocates of unit 
banking and those of branch banking. 

4. Nor was the district court any more correct in its hold- 
ing that the decision in Commercial State Bank of Roseville v. 
Gidney, supra, was controlling, and compelled a decision here 
that "exactly the same standards" of Utah law apply to both state 


and national bank branching. For, contrary to the situation in 
the present case, the Roseville case involved an outside branch 


and the location restriction in subdivision (2) of the federal 
statute. 

On the other hand, the decision by the district court in 
Utah in Walker Bank and Trust Co. v. Saxon, supre, correctly 
states the applicable law, and the district court here erred in 
rejecting the reasoning of that case. On substantially identical 
facts, that court reached à conclusion directly contrary to the 
decision in the present case. 

5. Even assuming, arguendo, that the location restriction 
in subdivision (2) applies to both inside and outside branches, 
the statutory and legislative history of the branch banking pro- 
visions show that such restriction is geographical, and that 
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Congress did not intend that it. encompass the economic restric- 
tion of taking over an existing bank. the first federal brenching 
statute fixed geographical limitations - the limits of the bank‘s 
home municipality - and no others. When these geographical limits 
were expanded in 1933 to permit outside branching, the chief ele- 
ment of compromise was to limit such branching to states which 
authorized it. While the added phrase “subject to the restric- 
tions as to location imposed by the lam of the State on State 
banks" was not debated or explained by the Senator who proposed 
it, the compromise ß 0 
geographical limitations. i 
me requirenent for the taking over of another bank 1s an 
economic restriction cast in terms of a method or means require- 
ment for establishing a branch. Therefore, it is outside the 


scope of the “location":restriction in the federal statute, and 


was never intended by Congress to be a condition of national bank 
branching, | 
6. The wide variety of state branching statutes, from un- 
limited branching to the prohibition of all branching, and the 
variety of restrictions in the statutes, reflect the differing 
philosophies of the severel states and their efforts to adjust 
branching requirements to their various economic conditions. The 
requirement for taking over another bank clearly reflects an 
anti-competitive philosophy in banking. By contrast the policy 
of the federel goverment 48 to encourage competition in this in- 
dustry. Accordingly, imposition of the state law requirement here 
involved woulda not only subject national banks to state regulation 
where Congress bas not so provided, but it would conflict with the 
federal policy of fostering competition. 7 
— — i 


7. Finally, since appellee's sole interest and objective 
4s to be free from competition of the proposed national bank 
branch, it lacks standing to sue in this case. It is well estab- 
lished that an increase in the amount or effectiveness of competi- 
tion made possible by govermmental action (even if allegedly 
42 legal) does not give standing to sue to restrain such action. 
And appellee can look in this case to no “statutory aid to stand- 
ing," ‘since there is a complete absence of any indication of 
Congressional intent to confer upon competitors a legally en- 
fonceable right to challenge, on the basis of a state law condi- 
tion of taking over an existing bank, the Comptroller's author 
ization of an inside branch. 


che District Gourt of Utah reached a este in Walzer 
‘Trust Co. v. Saxem (234 F. Supp. 7% (2968), 2 ease 

on facte subetantially the seme a5 in the present Gee,” 
contrary to the decision reached here by the district court. 
In 80 doing, c held, inter alte, that to require national 
banks in the establishment of inside branches to comply with 
economic conditions inpesed, hy state law on state banks, sach 
as the condition that the branching bank take over im existing 
bank, would in principle subject national banks to state 
regulation where Cengress has not so provided, 2 sitention 
which federal law precludes; * 7. Supp. at 79. Tn that 
holding the District Court of wen wis. entirely erge- 
‘Since, ab the Comptroller stal aid shows in subsdqucht 
sections of this brief, Congress never intended in the 
passage of 12 F. 8. 6. 36(0)(1). te e national banks % 
comply with such state law conditions and restrictions, 
authority is whelly lacking for imposition thereof en 
national bank branching.’ 

mere 1s ne doubt of the paramnnt extherity of Congress 
over national banks. It has long since been ‘esteblished that 
national banking associations are instrumentalities of the 


10/ See discussion of that case, infra, pp. 43-25. 
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federal government and necessarily subject to the paramount 
authority of the United States. Davis v. Elmira, 161 U.8. 275; 
First National Bask in St. Louis v. Rissouri, 263 *.. 650. 
Witle the Suprene Court in the last cited case applicd to national 
banks a Missouri statute prehibiting branch banks, it did so 
only after locking first te federel law and finding that Congress 
had not acted to autherize branching by national banks. , 
But Congress has now legislated respecting national bank 
branching, and, in this situation, state law applicability is 
parred by the paramount aspect ef federal law, except to the 
extent that Congress has clearly provided otherwise. That rule 
was set forth by the Supreme Court in Van Reed v. People's, 
National Bank, 198 U. 3. 554, 557, in the fotlexing. Language: 


And the rule was reiterated by the Court as late as 1963 in 
Nercantile. National Benk v. Lengéenu, 371 U.8. 555, 558-559. See 
also Franklin National v. New York, 347 v. s. 373. 

Undeniably, Congress has cccupied the field of national bank 


branching by authorizing first inside branches and then outside 
Wranches and providing fer the retention er relinguishnént of 
branches after conversion, consolidation or merger. 12 U. 8. 0. 36. 
Therefore, in the context of the federal branching statute, only 
te the extent that Congress clearly adepted state law as governing, 
er reserved to the states the power to legislate for national bank 
branching, do the conditions and restrictions of state law apply 
- 16<- 


to the establishment of inside e by nations) Danks. and 
it 4s crystal clear that the power to impose the condition here 
under consideration was not granted by Congress to the States. 
Consequently, imposition of such restriction would be in conflict 
with paramount federal law authorizing national bank branching. 

Moreover, as discussed, infra, in Section VI of ans brief, 
the condition of Utah branching law requiring the taking over er 
another bank is an anti-competitive economic restriction which 
is in conflict with the federal policy of competition in the 
banking industry. | 


NOT APPLICABLE TO 
BRANCH - UNDER SECTION 2 28000 he 


The basic . this cane is whether « mations} beak in 
the establishment of an inside branch under subdivision (2) of 
Section 36(c) 1s required to comply with the condition of state 
benk branching law imposed upon state banks of taking over an 
existing bank. Dut appellee's complaint obscures this issue. 
Nowhere does it mention the fact that the national bank sought 
to establish the branch without teking over another bank. Instead, 
appellee, Al- citing the state law requirement of taking over an 
existing bank in a city of the second class, consistently through- 
out its complaint refers to the “designated Lesbien“ of the proposed 

branch (J. A. 3, A, 5)3 and it asserts. ‘that subdivision (2) of 
Section 36(c), which it recognises as the pertinent provision of 
the federal branch banking statute, authorizes the eatablishnent 
and operation of a national dank trench "only at such locations”. 
as are specifically authorized by state law for state banks 2 . 
-17- 
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mis 10 plainly incoerect; for the enly requirement in subdivision 
@ is dat intra-city branching de expressly authorized to state. 

banks by state law. It 1s cataide branches covered by subdivision 
(2) which are made “subject to restrictions as to location imposed 
by the law of the State on State banks." Thus, appellee sought 
to apply the “location” restrictien in subdivision (2) to the 5 
establishment of the proposed inside branch under subdivision (1), 
and te broaden that restriction from an intended geographical 
restriction to ene encempassing the economic procedural condition 
of state law requiring the taking over of an existing bank. More 
importantly, the opinion of the district court adopts such con- 
struction of subdivision (1) holding, contrary to the interprete- 
tion of that subsection by the Uteh District Court in Walker Bank 
and Trust Co. v. Saxon, supra, that the same conditions apply to 
both subdivisions (1) and (2) (Z. A. 26), Ilan spite of the 
difference in the language” of the two subdivisions (S.A. 29); 
and that such conditions include the same restrictions and 
conditions as are imposed on state banks by state law, because 
Congress intended to establish “competitive equality” between 
state and national banks in the matter ef branching (J.A. 28-30). 
But that the court erred in these conclusions is apparent from 
the language and organization of the federal statute and from 
its legislative histery. 

A. The and tion of Statute. 

The organization of Section 36(c) into two subdivisions, the 
first of which is concerned solely with inside branches, shows 
separate and distinct legislation concerning such branching, and 


— < 


requires that subdivision (1) be given meaning and operative 5 
effect of its om. Fer if subdivision (2) were held to apply to 
both inside and outside branches, subdivision (1) would be 
superfluous. And it is a canon of statutory construction that 
effect is to be given to all of a statute's provisions “so that 
no part will be inoperative or superflucus, void or insignificant, 
and so that one section will not destroy another unless the pro- 
vision is the result of obvious mistake or error." 2 Sutherland 
Statutory Construction, 34 ed., §4705, p. 339. In holding in 
Mercantile National — supra, that where Congress 
had prescribed the manner and circumstances under which national 
banks could be sued, a state venue statute could not. override 
the particular federal statute, the Supreme Court said Ga v. 3. 
at 560): 

We would not lightly conclude that a congressional 

enactment has no purpose or function. We must 

strive to give appropriate meaning to each of the 

provisions of Title 12 and its predecessers. | 

Applying this principle, we must conclude that subdivision 
(1) in itself governs the authority for the establishment ef. 
inside branches. And the language of that provision requires only 
that such branching be authorized to state banks by state law. 
It incorporates no other limitation, restriction or condition of 
state law. 

That Congress did not intend to, and did not, tm all, instances 
treat inside branches in the same. manner as outside branches is 
plain. For not only is there an. express restriction as to location 
in subdivision (2) as to outside branches, which 1s not contained 
in subdivision (1), but ain the sentence at the end ef Section 36(c) 


— — — eurpiee royeinenents 
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for brenches “outside the city, town or village" in which the 

national dank is situated without any similar provision respecting 

duside branches. Moreover, even if there could be any doubt 

of the distinct and less restricted character of subdivision Q), 
legislative history of Section 36(c) dispels it. 

B. The Legislative History of Section 36(<). 

The NcFadden Act of 1927. Because the National Bank 
Act authorized national banks to do business only at the “place” 
and “office” specified in the articles of association (R.3. §§ 5134, 
5190), they were not, Frier to 1927, authorized to operate branches. 
First National Bank in St. Louis v. Missouri, 263 U.S. 640. 

Bat state banks could by state law do so; and state banks 
with branches which became national banking associations were 
authorised by Section 5155 of the Revised Statutes of the United 
States to retain and continue their branches in operation. By 
1923 the impact of state bank branching upon the national banking 
system, where branching was not authorized, became a matter of 
grave concern to the Comptroller of the Currency, as reflected by 
his annual report to the Congress for that year. and in 1924 
he expressed the opinion that the perpetuation of the national 
banking system was threatened unless national banks were granted 
"the opportunity to meet the competition of state banks in intra- 
city banking," and stated that there was wide-spread support for 


2 See Appendix, infra, pp. lava. 
12/ let of February 25, 1927, 44 Stat. 122k. 
2 


— tae Secretary ef 
Report of the Comptroller of the Currency, p. 5. 722. 
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"permitting the national banks to adjust themselves to the competi- 
tion of State institutions within the limits of a single mmici- 
pality © * ©" (emphasis Sbpliech : 

However, by 1924 the House Banking and Currency committee 
reported out a bill, sponsored by Representative McFadden, which 
authorized national banks to establish intra-city branches in 
states where state banks had that privilege, and —— branches 
of state bank members of the Federal Reserve Systen. | But. the 
68th Congress ended without a branch banking bill having been 
passed. At the commencement of the 69th Congress the House 
Committee reported out H. R. 2, which was sponsored by Representa- 
tive McFadden, and which was in effect identical ate the egriier 
bill. Ultimately H. R. 2 became the McFadden Act of 1927. 

Recognizing that national banks had the chief burden or 
supporting the Federal Reserve System, and that they had deen 
unable in many areas to compete with state chartered banks where 
state laws authorised branching, the House Committee recomented 
this bill declaring a national policy en breaching which would 
permit national banks te have branches within their home cities 
in states which permitted state banks to have branches, and would 
limit state bank menbers 2 Federal Reserve System to branching 
within their home cities. The purpose of this bill was to 
adjust the national banking laws — to 


A erbte the Secretary of the Treasury for 1 192, 
Report of the Comptroller of the Currency, p. 610. 


/ M. Rept. Wo. 583, 68th Cong., lst Sess., p. 3 (2928). 

16/ un stat. 1228. | ; 

A/ . Rept. No. 83, 69th Cong., 1st Sess., pp. 45,7 (1926). 
-2- 1 : 


pat “new life inte the national benking systen" and to enlarge and 
extend the powers of national banks ere aoe chartered 
banks hed been successfully operating. 
As stated by the Counittee: 
The bill recogaizes the absolute mesce to. 
of taking legisla ve action with reference to 
the con’ 8 ‘The \ 


20/ 
tne policy of the bill, as explained by the House Committee, ~ 


was to “confine 411 branch banking within the national banking 


system to city limits and to prohibit national banks from estab- 


21/ 
she Senate bill would have gone further anf authorized the Comp- 
troller to approve branches in suburbs of a metropolitan ares if 


state law permitted state banks te 40 80. 
2 — n —.. aT 


18/ I4., at pp. 2, 6. 

19/ X., at p. 7. 

20/ N., at p. 4. 

21/ 8. Rept. No. 473, 69th Cong., Ist Sess., 5. 8 (1926). 


1 H. I. 2 went to the Senate 1t contained: amendments aden, 
in substance, limited branching by national banks not eng to 
inside branches but also to those states where state law per- 
mitted state banks to branch at the time er the enactment of the 
bill. If other states subsequently authorized state bank branching, 
national banks would have no authority to branch in those states. 
In recommending a rejection of such amendments; the Senate c 


banks te have 
lawful for State banks to have branches. 


The Senate position prevailed in conference. as enacted, 
Section 7 of the bill, amending Section 5155 of the Revised 
Statutes, provided: | 

(c A National banking association may after 

— — the approval of this Act, establish and 

new branches within the limits of the city, 

town er village im which’ said associat is. situated 

if such establishment and operation are at the time 

‘permitted to State banks by the law of the State in 

question. / : 

Section 9 of the Act Limited the right of state mesber banks 
of the Federal Reserve Syston to retain and operate branches 
veyend the liaits of the city, tom or village in which the parent 


bank was situated. 


22/ A., at p. 10. | 
23/ 1. Rept. No. 1481, 69th Cong., Ist Sess., p. 6 (2988). 
/ nh Stat. 1228. 8 
25/ u Stat. 1229. | 


Congressman McFadden summarized the conditions under which 
national banks were aathoriszed to establish branches under the 
dill as enacted, in the following way: 

The national bank mast be located in 


Third. ane Breneh or Breaches: sest bo lecetet 


While the NcFadden Act was designed to redress a competitive 
Cisadvantage in regard to branching from which national banks had 
previously been suffering, Congress effected that redress only in 
part by permitting national banks to establish branches in their 
home cities, with the discretionary approval of the Comptroller, 
in those states which permitted state. chartered banks to have 
branches. Competitive equality, as such, between state and national 
banks was neither effected, nor intended, since outside branching 
was unauthorized to national banks. But having fixed the geo- 
graphical limitations of branch banking fer national banks at the 
city limits, the NeFadden Act did not impose other restrictions. 
Wor did it incorporate into the National Bank Act any requirement 
of state law, other than that of the authorization or prohibition 
ef branching. 


2. the Banking Ast of: 1933" The growing musber of bank 


ansolvencies in the late 1920's, and the panic following the stock 
market crash of 1929 led to an investigation and reexamination 
4n 1931 and 1932 of the entire national and federal reserve 
banking systens by the Senate Basking ant Currency committee 
under the leadership of Senator Glass of Virginia. , The net 
result was the Banking Act of 1933, popularly known as the Glass- 
Steagall Act. Among the twenty-five relatively distinst banking 
matters covered by the Act was the subject of branch banking. 

The Senate Committee believed that the ansolvency of banks 
was a major cause of business distress throughout the country, 
that a strengthening of the capitelization of banks was required, 
and that “a larger experiment with branch banking 1s deened 
essential" to prevent future insolvencies. Accordingly, the 
committee proposed to authorize national banks to establish 
branches "not merely in the towns and.cities in which they are 
located but also outside of such limits at any point within the 
porders of the State in which they exist, tive of te 
Jews." (Emphasis added. Branch banking across a state boundary 
line was also to be permitted within 50 miles of the place of the 
parent bank, ir its ordinary and usual business was found to extend 
into the adjacent state. But no branches were to be established 
outside the ga Soe a bank had an erte capital of 
$500,000 or more. | 


Act of June 16, 1933, 48 Stat. 162. 

See S. Rept. No. 584, 72d Cong., 1st Sess., pp. 1-2 (1932). 
8. Rept. No. 584, supra, p. 11. 
Ibid. 

Ibid. 


Senater Norbeck, the chairman of the committee, filed a 
minority report “in pretest against the proposed extension of 
branch banking. He opposed the branch banking provisions 
primarily en the grounds that they would foster undue centraliza- 
tien ef banking rer, and would lead to a nation-wide system of 
branch banking. Reference was also made to the "great desire 
ef certain people to wipe cut the State banking system" and a 
movement “to control the banking industry of the United States by 
centralization," which “might be termed not only national but 
international," and which would accomplish its ends “through 
nation-wide branch banking and the complete elimination of the 
unit bank. 4 

The bill reached the fleor of the Senate in May, 1932. The 
author of the bill, Senator Glass, vigorously defended its branch 


banking provisions. Noting that 90% of the bank failures from 


1921 to 1931 had occurred in towns and cities of less than 25,000 
people, he asserted that the problem was largely one of rural 
bank failures. „3 and particularily the Sen- 
tralization and concentration of industry and commerce, he argued, 
had curtailed the opportunities for small country banks. Lack 
ef opportunity for diversified investments and under-capitaliza- 
tion had weakened country banks but broadened opportunities for 
large metropolitan banks. Weak country banks could not attract 


—— 


8. Rept. No. 58, supra, Part II. 
. at pp. 3, 4-6. 
Id., at pp. 1, 3. 

75 Cong. Rec. 9890-9899. 

75 Cong. Rec. 9692. 


expert bank managers and skillful officials, were unable to —.— 
the needs of their commnities, and were prime candidates for 
failures. 

If state-wide branching were permitted, he argeet, greater 
diversity of investment opportunity and greater capitalization 
would tend to prevent bank failures. A larger banking system 
would be able to attract and hold competent, skilled personnel. 
And the provisions permitting branching, he contended, would 
bring sound banks, with ample credit facilities to many comm- 
nities lacking adequate banking services. 4 | 

tm the 32 years in which be served on Congressional banking 
committees, he noted, he never heard a merchant or businessman 
protest against branch banking, wat only the small banker, who 
deplored the “monopolistic” tendencies of branch banking, while 
seeking himself to preserve a monopoly of credit in his communi ty. 
He also noted that no one would er could ebject when a great 
industrial or comercial enterprise wished to establish a branch 
in a commnity, and asked, “men 1¢ some Dank should want to sell 
credit in my tom, why should anybody object to a 

In regard to the contention that his proposal would snvade 
the sovereign rights of the states, he replied first ‘that the 
national government had full authority to regulate the national 
bank system, and that the National Bank Act iteef had imposed 
I ͤů ů k—ͤ ů ůů 
/ 75 Cong. Rec. 9896-9897 . | 
38/ 75 Cong. Rec. 9892, 9896-9897. : 
39/ 75 Cong. Rec. 9892. 


2 hid. 
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a prohibitery tax upon state banks, and had been sustained by the 
Supreme Court as constitutional.” Secondly, he argued that any 
competitive advantage in regard to branching given national banks 
by his bill could, and probably would, de remedied by the states 
authorizing state-wide branch banking to state banks. Lastly, 
he noted that there were no compulsory provisions in the bill, 
and dat a national bank would not establish a branch in a con- 
munity unless it believed that the commmnity needed and desired 
it, and that there was a profitable opportunity for business for 
@ branch. 

The opponents of the branching provisions of the Glass bill 
raised mmerous arguments against them. Senator Norbeck, for 
example, landed unit banks, expressed concern that unit and state 
banking systems might be eliminated, and challenged the asser- 
r ee 
prevent bank failures here. 1 dominant theme throughout was, 
c ͤ ee eee ee 

Perhaps the outstanding objection raised by opponents of the 
Glass provisions for state-wide branching by national banks, was 
that they would in effect force branch banking on states which had 


. — 
R 


9890-9891. See Farmers & Merchants National 
CS Rae ee Se ae ana en mE 
42/ 75 Cong. Rec. 9892. 

43/ 75 Cong. Rec. 9898. 

A 75 Cong. 


E/ 75 Cong. Rec. 9980. 


determined as a matter of state policy not to sanction that form 
or banking. Is Senator Glass himself recognized, only 10 

to 12 states then authorized state-wide branch banking to state 
banks, and several additional states authorized branching in more 
limited areas. : 

The Glass bill was carried over to the last session of the 
Seventy-second Congress, where 1t again reached the floor of the 
Senate in Jamary, 1933. One of the opponents of its branch 
banking provisions, Senator Bratton of New Mexico, expressed his 
opposition in terms of the threat of undue concentration of banking 
power, and his distaste for permitting national banks to override 
"the sentiment of a State, to engage in branch banking, whether 
4t is desired in the State or not. In his view, | "the question 
of whether branch banking shall be permitted to exist in a given 
State should be determined by that State. And he later 
proposed an amendment to that effect. The banking bill waz also 
opposed by Senator Huey Long and others in a filibuster. 4 
cloture motion was introduced and, although it received 58 out 
of tne? votes cast, did not receive the necessary two-thirds 
vote. 


46/ 75 Cong. Rec. 9890, 
2205, 2206 


13002; 
2090, 3 37 Op. att. Gen. 325, 
/ 75 Cong. Rec. 10055. 
48/ 76 Cong. Rec. 1449, 1450. 
49/ 76 Cong. Rec. 1449. 
50/ E. K. 76 Cong. Rec. 1623-1636; 1686-1657. 


51/ 76 Cong. Rec. 1935, 2077. 


A day earlier, Senater Glass had been asked on the floor 
of the Senate whether he agreed “that branch banking should be 
permitted only where the State legislatures by law permit State 
banks to have branches. Senator Glass replied in effect that 
he preferred legislation which would permit national banks, as 
instrumentalities of the United States, to have branches regard- 
less of state law. Rather than have the other wholesome provisions 
of the bill fail becamse of the “bitter and prolonged contention" 
that the branch banking provisions might engender, however, he 
stated that he would accept provisions which would "confine 
branch banking to those States which permit it to State — 

After defeat of the cloture proposal, Senator Bratton intro- 
sduced his proposed amendment which Senator Glass had, in effect, 
agreed to accept. As proposed, after a modification suggested 


by Senator Wheeler of Nontana to substitute the — “expressly 
authorized" for "permitted", the amendment read: 


expressly authorized for State banks by the law 
of the State in question. 


Senator Blaine of Wisconsin suggested the additional phrase 
337777 ĩðĩ2u 8 
State en State bas He gave no explanation as to the meaning 


52/ 76 Cong. Rec. 1996-1997. 
53/ 76 Cong. Rec. 1997. 

/ 76 Cong. Rec. 2079. 

55/ Ibid. 


or scope of his proposed language, which was at once accepted by 
Two days later, Senator Bratton f proposed his amend- 
ment containing Senater Blsine's adéition;~ and in that form the 
amendment was agreed to. : 
At the time that the Bratton amendment was being considered, 
there had alse been proposed by Senater Vandenberg an amendment 
which read: | 


9 nO such 
branch except 


As pointed out at the time of debate, there was nothing incon- 
sistent in the Bratton and Vandenberg 5 both could be 
adopted and have a consistent section. evever, when the 
Bratton amendment was agreed to, Senator Vandenberg withdrew his 
amendment stating that “with the geographical 55 in place 
the other limitation would be inappropriate.“ Ie disagreement 
with this conclusion was expressed; and it seems apparent that 
Congress considered the restrictions limiting branching to states 
where it was authorized by state law and to geographic “location" 
requirements of state law to be sufficient, without: further 
restrictions er conditions, and particularly not with the economic 
restriction of taking over another bank. | 

Although the Senate passed the bill, the House did not act 
en it before the end of the Zeventy-secend Congress. During the 
first session of the Seventy-third Congress; 5 
cats oo a eee, Sees eee The 
House bill contained no provision for am extension of branch bank- 
ing; but the Senate bill contained the provision which the Senate 
had previously approved as the Bratton amendment to the earlier 

63/ 
5411. 

In recommending passage of 3. 1531, the Committee stated that 
the bill permitted national banks, with the approval of the Comp- 
troller, to establish branches “not merely in the toms and cities 
in which they are located but also outside of such limits at any 


ee — ——— ——— — 


60/ 76 Cong. Rec. 2079, 2080. 


61/ 76 Cong. Rec. 2208. 

62/ 1. R. 5662 and 8. 1631. 

63/8. Rept. No. Tr. T3ré.Cong., 1st Sess., pp. 11, 16-17 (1933). 
Eas N 


point within the borders of the State in which they exist, dr such 
establishment 1s autherized to State banks in such States." ‘The 
Committee added that, “the branches so established are also to be 
subject to the restrictions as to location imposed by the law of 
the State upon State banks . 1 reporting on 3. 1631, 
Senater Glass, who was now Chairman of the Comittes, speaking 
of, the, tea eS said: 


to understand. 
apparently without further discussion of the branch banking Fre- 
SS ee ee 
with the House banking bill. 

he conference Comittee accepted the branch banking provisions 
of the Senate bill. However the Committee separated the first part 
of the section, into wnat was, in effect, a reenactuent of the 
McFadden Act provisions for intra-city branching, „5 it 
subdivision (1); and designated the new rem , 
e Aten (2), A e e Tameaees am the fora of 


the present subdivisions in Section 3506). | 


S/ X., at p. 11. 


65/ TT Cong. Rec. 3726. 

66/ TT Cong. Rec. A159-8181, 4282. 
I. N „ Ho. 25h, [3rd 
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Senator Glass, having succeeded in gaining acceptance of the 
Senate branch banking provisions, apparently found it unnecessary 
J OR eee ee CORLSEAD OG, FOPOES 
to the Senate. 

Qn the floor of the House one of the conferees, Mr. Luce, 
explained that the bill would permit "yranch banking in States 
that explicitly permit it for banks chartered under their om 
laws, such States being now a dozen or so in number. 4 


tself the better able 


of subsections {1) and (2) of the branch banking provisions were 
enacted and read as they do today. 


68/ TT Cong. Rec. 5861-5863. 
69/ TT Cong. Rec. 5896. 
JO/ Ibid. 


be noted that the Banking Act of 1933 
branches, but not inside branches certain 
based en 
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Except for providing for spproval by the Comptroller of the 
Currency, and except for substituting “expressly suthorized” for 
"permitted" in subdivision (1), Congress in adding subdivision (2) 
did not change the pertinent provisions of subdivision (1) : 
respecting inside branching as they were enacted in the McFadden 
Act. Thus, the legislative history of subdivision (1) clearly 
shows that its provisions covering inside branching are separate 
and distinct and are to be given meaning and operative effect of 
their om and apart from the conditions of subdivision (2). And 
it is plain that Congress authorized a national bank to establish 
@ branch in the city, tom er village in which the principal 
office of the bank was located, if state law authorized such 
branching, without iaposing upon national banks any other - 
ditions or restrictions of state law. 


From the legislative history of the federal branch banking 
statute a number of factors emerge, notably, that the objective 
or the Congress was to enhance the competitive position of national 
banks; that the only consideration in the authorization for inside 
branches in the passage of the McFadden Act in 1927 was whether 
the state did or did not authorize branching; that in the extension 


of such antherity to inclede outside branches in the Banking Act 
of 1933, the only state law restriction imposed was that of “loca- 
tion", which was geographical; and that in the extension of national 
bank branching antherity in 1933, the battle lines between pro- 
ponents and opponents of such extension were dram, not on the 
basis of any challenge to the principle of competitive equality 

- 3 - 


in branching, but, rather, between the advocates of unit banking 
and branch banking. 

Thus, contrary to the holding of the district court in the 
present case (J. A. 26-30), Congress in enacting Section 36(c)(2) 
aid not intend to establish “competitive equality" between national 
and state banks, to adopt the numerous restrictions and conditions 
of state branch banking law as applicable to national bank branches, +. 
so that “exactly the same standards” would apply (J.A. 27, 29). 3 

In the first place, when the McFadden Act was passed Congress 
did not make state and national banks equal in the matter of 
branch banking. Fer under that Act the authority of national 
banks te branch was limited to the boundaries of the mmicipality 
in which the bank was situated. But, of greater importance here, 
in the matter of state law Congress looked no farther than to the 
fact that the law of the particular state authorized branching. 
The committee reports of both houses and the explanation of the 
branching provisions of the Act by Representative NcFadden make 
this crystal clear. There is not the slightest indication that 
the economic philosophy of a particular state as embodied in 
specific restrictions and conditions of state branch banking law 
was to be imposed upon national banks. While Mr. NcFadden in 
explaining the let stated that “competitive equality has been 
established among all member banks of the Federal reserve systen," 
the section of the Act to which that language referred was not 
Section 7, which authorized inside branching, but, rather, was 


T2/ 68 cong. Rec. 5815. 
D u Stat. 1228. 


Section „ nth precluded state banks from retaining their 
outside branches when they became members of the Federal reserve 
system. And the “equality” of which Representative NoFadden was 
speaking was not equality between national banks and state banks 
in the matter of branching, because this obviously did not exist. 
It was simply equality in the opportunity to branch between banks 
within the Federal Reserve System. 

Nor is there anything else in the legislative history which 
shows that Congress intended what can only be called perfect 
parity as espoused by the district court. In granting branching 


power to national banks, Congress was intent upon increasing the 
ability of national banks to meet more effectively the challenge 
of the far greater number of state unit banks and their branches. 
me statement by the Comptroller im his ammal report ef 192% 


that national banks should be granted “the opportunity to meet 
the competition of state banks im intra-city banking," must be 
read in the contéxt-ef the situation then existing in which national 
banks had no branching autherity at all. ‘The emphasis throughout 
the consideration of the bill which became the McFadden Act in 
1927 was entirely upon the need to enhance the competitive position 
of the national banking system, without reference to restrictions 
or conditions in state law other than the requirement that state 
law authorise branching fer state banks. 2 

Even were we to look, also, to the legislative history of 
the Banking Act of 1933 which extended national bank branching 
authority to outside branches, the district court's opinion 45 


—— 


74/ u Stat. 1229. 


not supported on the point of intended competitive equality. 

While Senator Glass noted at one point that the legislation 
brought national banks up to “a plane of competitive equality with 
State banks, such language is no indication that national banks 
were to be subject to all of the economic restrictions of state 
branching law. Om the contrary, Congress plainly by-passed any 
such restrictions when it imposed only the geographic restriction 
of location. Houhere is this more apparent than in the discussion, 
and rejection, of Senator Vandenberg's amendment. That amendment 
would have permitted national banks to branch in any state, whether 
branching was or was not anthorized to state banks, if there was 


7) tom or village, or if an existing 
unit bank was taken over. Had Congress considered such an 
economic restriction desirable, it could have been imposed even 


with the Bratton amendment, but this was not done. instead, when 
the Bratton amendment, with its sole geographic restriction, was 
agreed to, the Vandenberg amendment, with its economic limitation 
of taking over another bank, was considered “inappropriate. / 

The legislative histery of the branch banking provisions of 
the Banking Act of 1933 cannot be cast into a framework of national 
bank branching vis-a-vis state bank branching. The basic difference 
of opinion between the proponents and opponents of Senator Glass’ 


I5/ TT Cong. Rec. 3726. 
76, 76 Cong. Rec. 2080. 
Ls Cong. Rec. 2208. 


proposal to permit state-wide branching by national banks, regard- 
less of whether state law permitted state banks to branch, was 
not “competitive equality” in branching. We whole concept of 
such competitive equality Ive little role in the debates on 
the legislation. on the contrary, the field of controversy was 
much larger. Fer this was a clash between the advocates of unit 
banking on the one hand and those of branch branch banking on the other. 
This 1s perfectly plain from the minority report of the Senate 
Bonking. and Currency Comittee written by Senater Merbeck in 1932” 
from the Senator's remarks during debate on the branching pro- 
visions of that bi11; ‘trom reams Guring the fiitiuster aguinst 
the Glass proposal for state-wide branching; and from the 
7727 RE ES TY ES 3 
passage of H. R. 5661 in 1933. | 

The district court was of the opinion that the preservation 
of the "dual banking sys ten“ in the United States, consisting of 
state chartered banks and national chartered banks, requires 
competitive equality between. state and national banks in the matter 
of branching as one of the “important areas" of competition between 
the two systems. And in support of its view ef Congressionally 
intended. competitive equality in that area, 1t notes other “important 
areas" where Congress has made state law the standard for national 


18/ 8. Rept. Wo. 58h, 724 Cong., 1st Sess., Pt. H. 
79/ See 75 Cong. Rec. 9973-9982. | 
80/ See, e.g.» 76 Cong. Rec. 1635. 

8 See, supra, Pp. A. 


banks, citing provisions respecting capitalization (12 U. 8. e. 

51); interest om loans (12 v.83. e. 85); fiduciary powers (12 V. 83. o. 
Q2a(a))s and merger and conversion (12 U.8.C. 2186) (Z. A. 28). 

In these statutes Congress has expressly limited national banks 
by the provisions of state law, as in the case of interest charges; 
cr provided that national banks could exercise certain powers 
such as those of fiduciaries, or ceald convert, consolidate or 
merge with a state bank, but not 1 contravention" of state law; 
or established capitalization for national banks, and then Pro- 
vided that in certain locations national banks could have less 
than the prescribed capital if state law fixed a lesser amount 
for state banks. 


Obviously, the action taken by Congress in such statutes 
neither shows, nor tends to show, that in the branch banking 


provisions here wader consideration Congress intended to adopt 
state law in the establishment of inside branches so as to make 
applicable to national banks all of the various economic restric- 
tions and conditions which the different states considered it 
advisable te incorporate into their state law. on the contrary, 
if the reference to state law as the standard for national banks 
in the instances cited by the district court shows anything, it 
shows that where Congress intended that state law apply to 
national banking activities, it specifically so provided. 
Moreover, since it is clear that the Comptroller has authority 
to authorize the establishment of a new national bank without 
reference to the economic limitations of state law, it would 


8 12 U.S.C. 2, 26, see, e.g., Det v. b U.s. 
190, 194; ‘Cook County — —— ws lis 
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be anomalous to impute to Congress an intent to incorporate such 
limitations of state law in regard to branching, in the absence 
of clear language to that effect. | 


While there are a number of Judicial decisions involving 
the establishment of outside branches under subdivision (2) of 
the federal statute and the application of location restrictions 
an state law, only Walker Bank ané Trust Co. v. Saxon, supra, 
involved, as here, an inside branch under subdivision (1). In 
reaching conclusion, on substantially identical facts, contrary 
to the district court's decision in the present case, ‘the court 
in Walker rejected — spon Wp. tee platatis® 
as inapplicable constractions of subdivision (2). And it is 
precisely for this reason that the district court's reliance upon 
Commercial State Bank ef 2 v. AT is misplaced. 

mere a Detroit-based national bank sought to establish a 
branch in an unincorporated area of a tomship in another county 
in Wichigan.--Essentially, the plaintiffs maintained that such 
incorporated: area was not a “village or city” where = could 


e 


2 


be established within the meaning of the Michigan statute” In 
the course of its opinion, the court said that Congress had adopted 
state law on the establishment of branches by state banks as 

“the measuring stick" for the establishment of branches by national 
— And noting that a Michigan case had held that the state 
statate did net prohibit a bank in an unincorporated village, 

the court held that Section 36(c) appeared to compel the federal 
court to adept Michigan law on that point, and to rule that a 
national bank was not prohibited from having a branch in an unin- 
corporated village, since it was the "apparent purpose of Congress 
to have exactly the same standards - state law - apply to the 
establishment of national beak branches as apply to the establish- 


ment of state bank branches. 


In that context, both the “measuring stick" and the “exactly 


the same standards” language applied only to outside branches and 

to the location Se eee (2); and, accordingly, 

Roseville is not controlling here. ar 
"any bank having a capital of at least 

‘written approval of the commission, establish 


or branches within a village er city other than that in which it 
chartered: Provided, That the 


85/ TI F. Supp 
86/ A., at 775. 


Instead, the decision in W Bank en4 Trust Co. v. Saxon, 
supra, which the district court declined to follow, correctly 
construes subdivision (1) of Section 36(c), and the same reasoning 
should be followed and applied in the present case. ‘The facts in 
the two cases are substantially identical, each involving the 
establishment of an inside branch in a city of the second class 
in Utah without taking over an existing bank and where each com- 
plaining competitor bank already had a branch in the particular 
city, The only difference is that in Walker there was no other 
dank in operation in the city of Logan which could be taken 
over, while in the present case there were three other banks in 
Ogden; tut. this <ttrereace 15 not material” : 

In holding that the Comptroller had power to authorize the 
establishment dr a branch by the national bank in the city of 
Logan, the court in Walker reasoned: (a) It is “undeniable” 


. (cont'a from page ke) 
‘and on objections: by defendant that the action was 


an intispensable party. Therefore 


887 As distinguished froma branch. See Walker — 
v. Taylor „15 Utah 24 234, 390 5. 24 — Bonk sefewst : 
In M. ; t Co; -v. ; 
3 
do takeover an existing bank, . 
city of the 


that there is “express authority” under the laws of the State of 
Utah for state banks to establish inside branches, since the 
Utah statute gives general express authority for state branch 
banking. 23% F. Supp. at 78. (b>) Subdivision (1) ef Section 
36(c) is distinct from subdivision (2), and under established 
rales of statutory construction mst be given meaning and 
operative effect of its om. Ibid. (e) ‘The legislative history 
of the statute is persuasive that Congress did not intend to 
make the conditions in subdivision (2) applicable to the situation 
covered by subdivision (1), where the only condition is that such 
branching be “expressly antherized to State banks by the law of 
the State in question”. (ad) v require national banks in the 
establishment of inside branches to comply with various conditions 
imposed by state law on state banks, such as the condition that 
the branching bank take over an existing bank, would in principle 
subject national banks to state regulation where Congress has not 
so provided. Id., at 79. (e) ‘The interpretation of the federal 
branch banking statute by the Comptroller is entitled to weight. 
Ibid. 

While finding it unnecessary to pass upon the breader argu- 
ment of the Comptroller that even under subdivision (2) state 
statutory conditions as to "location" are the only ones applicable 


Amp — oft tes n. 8): 
2. ‘tet sentence, eet — sta taste 
the — ä — 


ty, and does not add to the Federal sta a requirenent 
that compliance „ be made by National banks with all State conditions." ~ 


- hh - 


y 


2 
to the establishment of branches by national banks, the court 


said that "it seems rather apparent that subdivision (2) con- 
taining no such limitation, should not be interpreted even more 
restrictively". Ibid. And the district court concluded that it 
would be “especially incongruous” an view of 411 of. the foregoing 
considerations to hold that, while the plaintiff state bank had 
a branch in Logan expressly authorized under state law, a national 
bank in the same city could not be authorized by the Comptroller 
to establish a branch there. Ibid. | 

The Utah district court's construction of subdivision (1) 


in Walker 18 correct, and is equally applicable in the present 


case. 


As the discussion in the foregoing sections of tats brief 
shows, this Court need not reach the question of the scope of the 
"Iocation” restriction in subdivision (2) of the federal statate 
covering outside branches. However, even if we assume for the 
sake of argument that the “location” restriction applies to both 
inside and outside branches of national banks, such restriction 
does not encompass the restriction here under consideration of 


. ee 
91/ The court also found it unnecessary to pass upon 


contentions of the defendant national bank, including 
standing in the plaintiff. 


taking over another bank. For the “location” restriction is” 
"geographical", as the legislative history shows, while the Utah 
law restriction of taking over another bank is an economic pro- 
cedural condition. 

The McFadden Act permitted national banks to establish 
branches in those states which permitted state banks to have 
branches with specified federal geographical limitations -- the 
limits of the bank's home mmicipality. 

Considering the 1933 Act, Senator Glass, believing that branch 
banking would strengthen the banking systems of this country, 
and would tend to prevent bank failures, sought to expand those 
geographical limitations to state borders, and in limited circun- 
stances, beyond them, regardless of whether state law permitted 
branch banking to state banks. Opposition to his bill was grounded 
on the fear of undue concentration and centralization of banking 
power, and upon a Congressional reluctance to impose branching 
by national banks upon the thirty-five or more states which then 
prohibited branch banking. This opposition, particularly as 
expressed in a filibuster by Senator Huey Long, forced Senator 

Glass to accept a compromise on branch banking, which is the 
present 12 U.S.C. 36(c¢)(2)- 

Phe chief element of the compromise was to expand the geo- 
graphical limitations of national bank branching, but only in 
those states which permitted branch banking. While the phrase 


25. 1 Ko. 73, 69th Cong. ist Sess., pp. 8, 103 68 Cong. 


36 


"and subject to the restrictions as to location imposed by the 
law of the State on State banks” was never explained by its 
author, the phrase was proposed by a Senator from a state which 
4mposed geographical limitations on branch banking (county and 
city limits), and it was apparent from his discussion of the 
compromise that he had such limitations in mind. And the 
compromise was itself described as imposing geogrephical limita- 
tions upon branching. There is no indication or suggestion 
from the legislative history that Congress intended the imposi- 
tion of any economic limitations of state law, any more than the 
imposition of such restrictions was intended under the earlier 
provisions of the McFadden Act. ‘Therefore, the legislative 
history of the branch banking provisions supports the position:: 
that “restrictions as to location" meant geographical limita- 
tions, such as municipal or county lines, and not economic 
conditions, such as the taking over of another bank. 

That the requirement for taking over another bank 18 an 
economic condition, cast in terms of a method or means require- 
ment for establishing a brench, and outside the scope of the 
"Yocation" restric tion seems clear. The only purpose which such 
s roqirennt can serve in thn preent ce 28 to imnat compe: 
tition in the City of Logan. The deciston in National Bank 
Detroit v. Wayne Oakland Bank, supre, 1s not to the contrary, for 

AE « * 7 — 
2 76 Cong. Rec. 2206. : 
fhe Supreme Court of Utah in ker and Trust Co. v. 
Arete ra, characterized the or. over 
as the “me “method of establi shing @ — ne 


7088 then ~ first class * . 15 Utah 2d, SS 390 P. 
2d, at : * 


it is plainly distinguishable. The Nichigan 3 in- 


volved authorized the establishment of outside branches within 
county and mileage limitations, provided that no such branch 
could be established in a city or village in which a bank was 
then in operation. ‘That proviso, while, in effect, limiting 
banking facilities in a given city or village, was a geographic 
restriction, since no branch could be established at such 
location. 

Thus, while it may be that in the statutes of some states 
economic considerations are embodied in geographic restrictions, 
that is not the situation in the present case. For a branch 
can be established in Logan, Utah, the condition of taking over 
another bank going to the means or method of doing so. The Utah 
statute sets out in paragraphs three and seven the location 
restrictions. They provide that "[a]J11 banking houses and branches 
shall be located either within the corporate limits of a city or 
town, or within unincorporated areas of a county in which a city 
of the first class is located," and that Inlo branch shall be 
established at a location outside the corporate limits of a 
city or town in such close proximity to an established bank or 
branch as to unreasonably interfere with the business thereof" 
(Appendix, infra, pp. 2a and 3a. In paragraph four the statute 
sets forth the method of establishing either an inside or out- 
side branch, in a city of less than the first class, where a 
bank is then in operation, by taking over an existing bank. 


96/ See, supra, p.42, n. Sh. 


The same is true of the New Jersey statute involved in 
urban Trust Co. v. National Bank of Westfield, supra. 
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Plainly, the Utah statute incorporates the state's anti-compet- 
itive economic philosophy through the requirement for the taking 
over of another bank, which is an economic procedural require- 
ment rather than a location restriction. 
VI 
THE CONDITION OF STATE LAW FOR THE TAKING 


OVER OF ANOTHER BANK IS IN CONFLICT WITH 
THE FEDERAL POLICY OF COMPETITION IN THE 
BANKING INDUSTRY 


Another cogent point which should be made is that the 
result of the district court's decision would be to stifle 
competition in conflict with federal policy. State law 
on branching covers the full spectrum from permission for 
unlimited branch banking to the prohibition against all branching, 
with numerous and varied conditions, limitations and restrictions 
between. In the Utah statute we find a capitalization restric- 
tion, location restrictions, and economic conditions such as the 
required finding by the commissioner that the public convenience’ 
and advantage will be subserved and promoted by the establishment 

or such branch", and the required method of establishing a 
branch in a city other than one of the first class by taking 
over an existing dank. 

No contention can validly be made that the Comptroller is 
bound by the conditions in the Utah statute which require approval 
of branches by the state commissioner and a finding that a brench 
will promote the public convenience and advantage. Such required 

pendix, 7 De oe. : 

The Michigan court has held that similar provisions in the 

chigan statute for commission approval and the establishment 
stage ES the branch may not be 
299 N. u. 1288 —- 
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findings by the commissioner are purely economic and, as shown in : 
the preceding sections of this brief, the provision for taking over 4 
another bank is no less so. The wide variety of branching statutes 
in the several states reflect their differing philosophies, 
and the variety of restrictions in state statutes authorizing 
branching reflect their efforts to adjust branching requirements 
to the economic conditions of the particular state. 

fhe Utah branching statute in providing for the taking 
over of another bank clearly reflects n anti-competitive 
philosophy. A number of other ä have similar provisions 
in their branch banking laws. By contrast the policy of 
the federal government, expressed in the anti-trust laws, the 
Bank Holding Company Act of 1956, and elsewhere, is to en- 
courage competition and to prevent or discourage anti-competitive 
practices. For this reason, federal policy encourages internally 
generated expansion, rather than expansion by acquisition of or 
merger with competing banks. United States v. Philadelphia 
National Bank, 374 U.S. 321, 370. Therefore, where, as here, 
state law has an economic restriction, which not only has Congress 
failed to accept in the federal branching statute but which is 
plainly contrary to the federal policy of competition in the bank- 
ng industry, imposition of that restriction on national bank branch- 7 


1017 70 stat. 133, 12 U,38.C. yee ets In Section 3(c) 
oF that Act (12 F. 3 c. 26 * ) Congress has provided that the 
Board 85 Governors of the —.— Reserve System in granting 
or denying applications 2 eo of bank shares or 
assets must consider, among o — — . „ of 
competition in the field of banking. 


shares Corp. v. Board of Governors, 228 7. 
S S 2 960 (. i. 7). 
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vit 


APPELLEE LACKS STANDING TO MAINTAIN THIS. 
ACTION. | 


In the foregoing sections of this brief we have demonstrated 
that subdivision(1) of Section 36(c) covers the establishment of 
the proposed branch separately and distinctly from subdivision 
(2); and that the only requirement in subdivision (1) 1s that 
state law expressly authorize inside branching, a requirement 
which ts met in the Utah branch banking statute. We now show 
that, on such basis, appellee lacks standing to maintain this 
action. : ; 

Unless those engaged in business have a statutory, contractual 
or property right to be free from competition, they have no stand- 
ing to challenge an administrative action which simply | increases 
the amount or effectiveness of competition. Any cc 
disadvantage to them as the result of governmental action increas- 
ing competition is damnum absgue injuria and not the kina of 
damage which permits an action at law or in equity. Alabama 
Power Co, v. Ickes, 302 U.S. 46h, 470, 479-4823 Tennessee Electric 
Power Co. v. Tennessee Valley Authority, 306 U.S. 118, 137-144; 
Kansas City Power & Light Co. v. McKay, 96 U.S. App. D.C. 

273, 277 225 . 20 Sek, 928, certiorari denied, 350 v. s. 

884. Thus, where the complaining competitor has no exclusive 
franchise and no contractual right, he must demonstrate “statutory 
aid to standing, i.e., he must show a Congressional intent to 
bestow upon him a legally enforceable right to be tree of the 
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competition of which he complains. Pennsyl vania R Co. v. Dillion, 
118 U.S. App. D.C. 257, 259-260, 335 F. 20 292, 298-295, certiorari 
denied, sub nom. American-Hawaiian Steamship Co. v- Dillon, 379 
U.S. 945. And in the absence of such an express or implied 
statutory provision conferring standing or & legally protected 
right, “mere economic competition made possible vy governmental 
action (even if allegedly illegal) does give standing to sue in 
the courts to restrain such action." Texas State AFL-CIO Ve 
Kermedy, 117 U.S. App. D. C. 333, 33, 330 F. 2d 217, 219, and 
cases there cited. 

The essence of appellee's complaint is that it will sustain 
economic injury through the competition of the national bank's 
branch in Ogden. Its assertion of irreparable damage is grounded 
upon its allegations that the operation of the proposed branch 
will divert a substantial portion of its banking business, 
resulting in loss of deposits, leans and other business profits 
(3. A. 2, 5, 8). Appellee asserts no other interest or injury. 


It complains of no regulation by the Comptroller; it has not been 
ordered to forego any of its activities, nor has it been subjected 


to any obligation or duty. The Comptroller's action does not 
deprive it of any property, contract, or statutory right. At 
most, the Comptroller's authorization of the proposed branch 
would simply increase the amount and effectiveness of banking 
competition in the City of Ogden. Therefore, unless some statute 
confers a legally enforceable right upon appellee to be free of 
the competition of the proposed branch, appellee had no standing 


- 52- 


to invoke the jurisdiction of the district court. 

In our view, the National Bank Act does not confer any 
legally protected right to be free from the competition of new 
branches or banks. For it makes no provision for judicial review 


and evinces no Congressional purpose to confer enforceable rights 
upon competitors, However, we recognize that the Sixth Circuit 
in National Bank of Detroit v. Wayne Oakland Bank, 252 Y. 20 537, 
certiorari denied, 358 U.S. 830, and this Circuit in Commercial 
State Bank of Roseville v. Gidney, 174 F. Supp. 770, affirmed 


per curiam, Gidney v. Commercial State Bank of Roseville, 108 
U.S. App. D.C. 37, 278 F. 2d 871, have upheld standing in a 


competitor to challenge the establishment of an outside branch 
under subdivision (2) of Section 36(c) at a location assertedly 
prohibited by state law. In the present case the district court 
held that appellee had standing under this Court's decision in 
Whitney National Bank v. Bank of New Orleans & Trust Co., 116 
U.S.. App. D.C. 285, 323 F. 2d 290 C. A. 25). The holding on 
standing in Whitney, considering the challenged facility as a 
branch, involved an outside branch at an allegedly prohibited 
location; and, considering the facility as a new bank, its 
establishment rested upon the utilization of a holding company 


3057 In. tndon Savings Rankiot: Patcherasiv Sexe noe 
102/ In Union Sa Spank of fate « Saxon 118 U.S. App. 
. 2 Seamed sdiction, 
apparently on the basis. of the Whi tney case, without 33 
of the point. 


device prohibited by statute. Moreover, that decision was 
reversed on the ground that the district court lacked jurisdiction. 
fhe Supreme Court held that the Federal Reserve Board had exclusive 
jurisdiction of the controversy, and accordingly did not reach the 
Government's contentions that the competitor banks did not have 
standing. Whitney National Bank v. Bank of New Orleans & Trust 
Co., 379 U.S. 411. 

The standing of competitors to sue in the cases challenging 
the lawfulness of the location of an outside branch of a national 
bank was grounded upon the provisions of the National Bank Act 
which make the location of such banks "subject to the restrictions 
as to location imposed by the law of the State on State Banks." 

12 U.S.C. 3606) (2). (Emphasis added.) As shown, that provision 
ts not involved in the establishment of an inside branch as in 
the present case, and, in addition, the provision of state law 
upon which appellee bases its attack is not a "location" restric- 
tion within the meaning of the federal statute, but, rather, is 
an economic procedural condition as to the method of establishing 
2 branch by taking over an existing bank. 

The absence of any Congressional intent to confer standing 
upon competitors to challenge the Comptroller's authorization of 
an inside branch on that kind of a state law condition is clear 
from the absence of any such statutory guide to the Comptroller's 
grant or denial of approval. Indeed, with the exception of the 
location restriction and capitalization requirements, there are 
no statutory criteria for the Comptroller to follow in approving 


- 5h - 


or disapproving an application for the establishment er new 
branches. 12 U.S.C. 36(c). And the absence of any requirement 
in the federal branch banking statute that the Comptroller consider 
any condition of state law in passing on the establishment of an 
inside branch in a state which authorizes such branching, speaks 
eloquently of the lack of Congressional intent to confer any 
legally enforceable rights upon competitor banks to be free from 
the competition of a new national bank branch which has been 
established without following the state law method requirement 
of taking over an existing bank. Since Congress has shown no 
intention to protect appellee from the competition of the federal 
instrumentality in the circumstances of this case, appellee has 
no basis for asserting that the competition is = as to 
it. See Union ¥ational Bank of Clarksburg v Loan Lean Bank 
Board, 98 U.S. App. D.C. 204, 233 F. 2 695. And it follows 
that appellee lacks standing to sue as a — — 
CONCLUSION : 
Upon the foregoing considerations the couptrolier subaits 
that the judgment of the district court should be reversed. 


JOHN u. DOUGLAS, 5 
- Assistant Attorney Generet, 


DAVID C, ACHESON, | 
United States At 5 


DAVID 1. o. 
KATHRYN H, Mm, 


United States Code, Title 12, Sec. 36(c), as amended, 
provides: 0 ö 


(e) A national banking association may, 
with the approval of the Comptroller of the wank 
Currency, establish and operate new branches: 
(1) Within the limits of the city, tow or 
vil in which said association is situated, 


zy “such establisheentsnd_operation-sre at the 
law of the State in essary (2) at any 


tion is situated, if such establishment and 
operation are at the time authorized to State 4 
banks by the statute law of the State in 
question by language specifically granting 

such authority affirmatively and not merely 

by implication or rec and sub 

to the restrictions as A 


erte — oe N Soa vl 8 ks are PD * ° by 
statute law to maintain branches within county 
or greater limits, if no bank is located 
doing business in the place where the proposed 
agency 18 to be located, any national banking 
association situated in such State may, with 
the approval of the Comptroller of the 
Currency, establish and operate, without | 
regard to the capital requirements of this 
section, a seasonal agency in any resort | 
community within the limits of the county in 
which the main office of such association is 
located, for the purpose of receiving and 
paying out deposits, issuing and cashing | 
checks and drafts, and doing business incident 
thereto: Provided, That any permit issued 
under this sentence shall be revoked upon the 
opening of a State or national bank in such 
community. Except as provided in the ; 
immediately preceding sentence, no such | 
association shall .establish a branch outside 
of the city, town, or village in which it is 
situated unless it has a combined capital 
stock and surplus equal to the combined amount 
of capital stock and surplus, if any, required 
dy the law of the State in which such associa- 
tion is situated for the establishment of such 


branches by State banks, or, if the law of 
such State requires only a minimum capital 
stock for the establishment of such branches 
by State banks, unless such association has 
aoe less than an equal amount of capital 

k. 


Code Annotated, 1953, Sec. 7-3-6, as amended, provides: 


8. Business conducted at 
— Brant ces -- V 


section 2 lemeanor.- usiness 

conduc only at its banking 
house and every bank shall receive deposits 
and pay checks only at its banking house except 
as hereinafter provided. 


With the consent of the bank commissioner 
In capital and surplus 


houses and branches shall be 


All banking 
located either within the corporate limits, of 
a city or town, or within unincorporated areas 
of a county in which a city of the first class 
is located. 


Except in cities of the first class, or 
ted areas of a county in 


until such bank shall have been in operation 
as such for a period of five years. 


The term branch“ as used in this act 
shall be held to include any branch bank, 
branch office, branch agency, additional 


rf 


office, or any branch place of business at 
which deposits are received or checks paid 
or money lent. 


Any bank desiring to establish one or 
more branches or offices shall file a written 
application therefor in such form and contain- 
ing such information as the bank commissioner 
may reasonably require. Wo bank shall de 
permitted to establish any branch or office 
until 1t shall first have been showm to the 
satisfaction of the bank commissioner that 
the public convenience and advantage will be 
subserved and promoted by the establishment 
of such branch or office. The bank commissioner 
may, at his discretion, hold a public hearing 
on any application to establish a branch. He 
shall give notice of such hearing by publica- 
tion in three successive issues in a news- 
paper of general circulation in the county in 
which the branch is to be established. The 
decision of the bank commissioner gr: 
zor denying an application to establish a 
branch shall de in writing, state the: reasons 

and setts Sumeascuk ——— 


be ä 


No branch shall de established at a 
location outside the corporate limits of a 
city or town in such close — do an 
established bank or branch as to 
interfere with the 1 business thereof. 


Any corporation or officer thereof 
violating any of the provisions of this 
section is guilty of a misdemeanor. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


No. 19,357 


JAMES J. SAXON, Comptroller 
of the Currency, 


Appellant 


V. 


COMMERCIAL SECURITY BANK, 


Om APPEAL, YOM SEE URED SUATES OOETHICT COURT 
R THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


While our main brief shows, we believe, the error of the 
district court decision, certain arguments made by appellee in 
its brief call for reply. Notably, appellee contends that 
Congress adopted a "policy of equalization" in the National Bank 
Act between state and national banks, which requires: what amounts 
to perfect parity between state and national banks in the establish- 
ment of branches through the adoption of state law as the standard 
for branching by national banks. And it argues that inside branches, 
as in the present case, are not “expressly authorized" by Utah law 
within the meaning of the McFadden Act, 12 U.S.C. 36(e)(2)- This 
brief is addressed to those contentions. 


I 
fhe McFadden Act Permits National Banks 
to Establish Branches in their Home 
Cities in States which Permit Branching 


There, and Was Not Intended to Foster 
Perfect Equality Between National and 


State Banks in Regard to such Branches 
fhe dominant theme of appellee's argument in this case is 


that Congress has adopted a “policy of equalization" between 
national and state banks “in certain basic competitive areas" 
(Br., pp. 8, 9); and that, in furtherance of such policy, the 
branch banking section of the National Bank Act, 12 U.S.C. 36(c), 
provides that "national banks may establish a branch banking 
office within a state only if a state bank would be allowed to 
establish a branch banking office under the same conditions." 
(Emphasis added, Br., p. 53.) Neither the major premise nor its 
conciusion are accurate, and the argument must fall. 

The term “policy of equalization” was taken by appellee from 
lewis v. Fidelity and Deposit Co., 292 U.8. 559, 565. The Court 
was there dealing, not with branch banking, but with the provisions 
of the Act of June 25, 1930, which authorized national banks to 
give security for the deposit of public moneys of the same kind“ 
as was authorized by the law of the state for state banks. The 
Supreme Court interpreted the language of that statute as placing 
national and state banks on a parity as to the security which 
could be given. The Court there was obviously neither considering 
the language or legislative history of the branch banking laws, nor 
making any ruling thereon. 


When, as in the Lewis case, Congress intended to "equalize" 
the position of national banks by giving them a privilege which 
state banks had under state law, it used language appropriate to 
that end. See 12 U.S.C. 51, 85, 92a(a), 21e and 371, cited by 
appellee (Br., pp. 11-12). Indeed, where Congress intended to 
permit national banks to establish branches only under the same 
conditions that State banks could establish branches, Congress 


used language appropriate to that end. 12 U.S.C. 3605) (“the 


Comptroller of the Currency may not grant approval * * * 1 a 
State bank (in a situation identical to that of the resulting 
national bank) * * * would be prohibited from retaining and 
operating as a branch an identically situated office.") 

The question here is whether, as appellee asserts, the 
different language used by Congress in the McFadden Act 
(12 U.S.C. 36(c)(1)) was designed to accomplish the same end. 
In other words, the only pertinent inquiry in this case is the 
extent to which Congress in that Act made state law applicable to 
the establishment of home city ("inside") branches of national 
banks, and particularly whether a national bank is required to 
comply with the economic, means or method conditions which state 
law imposes on the establishment of branches. : 

That Act in terms authorizes national banks to establish 
branches in their home municipalities “if such establishment and 
operation are at the time expressly authorised to State banks 


by the law of the State in question." 12 U.S.C. 36(c)(1). ‘Thus, 
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Congress referred to State law only to the extent of determining 
whether or not that law expressly authorized State banks to have 
home city ("inside") branches. Congress did not limit national 
bank branching by ancorporating other conditions of State law, as, 
for example, it specifically limited national bank trust powers in 
12 U.S.C. 92a(a) to situations not in contravention of State or 
local law", and prohibited in 12 U.S.C. 21e the conversion of a 


national bank into a state bank "in contravention of the law of 
the State". ‘That Congress did not intend to incorporate all of 
the limitations of State law into the McFadden Act is apparent 
from its provisions for a Federal geographical (home municipality) 
limitation, and financial (capitalization) requirements. 

12 U.S.C. 36(c)(1) and (a). Such intent appellee gleans from the 


legislative history of the federal branching statute and from 
appellee's interpretation of prior decisions of this and other 
federal courts, which cases are concerned not, as here, with an 
inside branch but, rather, with the establishment of an outside 
branch to which additional, different restrictions apply. 

The legislative history of the McFadden Act confirms the 
Congressional intent to permit national banks to have branches 
"at the discretion of the Comptroller in cities where State banks 
can have branches." S.Rept. No. 473, 69th Cong., Ist Sess., p. 8. 
As Congressman McFadden made clear, no other conditions of State law 
were made applicable. A., at p. 10; 68 Cong. Rec. 5816; Main 
Br., pp. 22-24. And since the appellee state bank itself has a 
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branch in Ogden, Utah, it is clear that State law permits state 


banks to have branches there. 

Bereft of any support in the language of the Act or in the 
legislative history of its position that the dominant theme of 
the Act was to incorporate into the federal law all State restric- 
tions as to branching, or indeed that competitive equality between 
State and national banks was a congressional objective, appellee 
relies (Br., pp. 24, 38) upon a statement by Representative 
McFadden which speaks of "competitive equality" as having been 
established by the Act "among all member banks of the Federal 
Reserve System". Patently, that reference is inapposite. The 
statement pertains not to equality in branching between national 
and state banks, but, rather, applies solely to banks within the 
Federal Reserve System. Indeed, the reference was 1 to the 
branch banking statute (Sec. 7, 44 Stat. 1228, 12 U.S. Cs 36(c)(2); 
but to Section 9 of the Act (An Stat. 1229), 12 U.S.C. 32214. 

Appellee argues (Br., p. 37) that “exactly the same 
standards--state law --apply to the establishment" of both inside 
branches under the McFadden Act, 12 U.S.C. 36(c)(1), and outside 
branches under the Banking Act of 1933, 12 U.S.C. 36(c)(2). But 
the branch banking provision of the Banking Act of 1933, 

12 U.S.C. 36(c)(2), incorporates:State law "restrictions as to 

location” in regard to branches of national banks located outside 
the home municipality, while the McFadden Act, 12 U.S.C. 36(c)(1), 
incorporates no such restrictions. Appellee —— in effect that 


— — — 


2 
that language in subdivision (2) is 5 pp. 36-37). 
Appeltee's argument flies in the teeth of the established rules of 
statutory construction. Walker Bank & Trust Co. v. Saxon, 234 


F. Supp. 34, 78 (D. Utah), pending on appeal as No. 7981, C.A. 10. 
Appellee finds no support in the legislative history for its novel 
argument. On the contrary, since Congress in the McFadden Act 
imposed its om federal geographical restriction, there was no 
need or desire to incorporate any State restriction as to location. 
68 Cong. Rec. 5816. See Main Brief, pp. 22-24. Having chosen to 
impose a federal geographic limitation and federal financial re- 
quirements upon national banks in regard to the formation of 
inside branches, Congress obviously sought to incorporate neither 
the geographical nor economic restrictions of State law in regard 
to such branches. In sum, there is no support either in the 
language or legislative history of the McFadden Act which suggests 
that Congress sought to incorporate any of the economic conditions 
of state law, much less any intent to incorporate the anti- 
competitive type of State law restriction at issue in this case. 
ee apparen concedes, as must, restric- 

ions as to location language in subdivision (2) has no applica- 
tion to inside branches under the McFadden Act, 12 U.8.C. 
36(c)(1) (Br., pp. 36-37). 
3/ 12 B. s. c. 36(4) 
27 Appellee apparently concedes, as it must, that the economic 
restriction here is anti-competitive, and contrary to the 
policies of Federal law (see United States v. Philadelphia 
National Bank, 379 U.S. 321, 370, Main Brief, pp. 49-50), but 
contends nevertheless that Congress intended to incorporate it 
into Federal law (Br., pP. 50-51). 
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Appellee also contends that the case law supports its posi- 


tion that “exactly the same standards" apply to national and state 
bank branching in the circumstances of this case. The short answer 
to that contention is that, with the exception of Walker Bank & 
Trust Co. v. Saxon, 234 F. Supp. 74 (D. Utah), pending as C.A. 10, 
No. 7981, this case is the first to present the question of the 
extent to which State law is incorporated into the McFadden Act. 
See Main Br., p. 41. Appellee now relies (Br., pp. 16, 18) upon 
the recent decisions in Jackson v. First National Bank of Valdosta, 
No. 21,821, July 22, 1965 (c. A. 5), and Bank of Dearborn v. Saxon, 
No. 23,628, July 12, 1965 (W.D. Mich.). But those cases also are 
not authoritative on the question here presented. The Jackson 
decision was not on the merits of the national bank's authority to 
establish the contested drive-in facility, but, rather, was on 

the question of whether the Superintendent of Banks of Georgia was 
@ proper party plaintiff to bring suit against the national bank. 
Thus, the Court was not presented with and could not decide any 
issue as to the extent to which State law is incorporated into 

the McFadden Act. The Bank of Dearborn case concerned, not the 
establishment of an inside banking facility under the McFadden Act, 
but the relocation of an established branch under Section 3506) 
and the establishment of an outside branch under 12 v. s. o. 3606) (2). 


II 


Utah Law "Expressly Authorized" the 
Establishment of Branches of State Banks 


Appellee contends (Br., pp. 34-35) that the Comptroller has 
misconstrued the phrase "expressly authorized“ in Section 36(c)(1), 
and that Utah law does not "expressly" authorize the establish- 


ment of the proposed inside branch in Ogden, Utah, within the 


meaning of the federal statute. Specifically, appellee argues 
(Br., p. 34%) that because Utah law permits the establishment of 
new branches by taking over other banks, and not by establishing 
new facilities, requirements of the McFadden Act are not met here. 

In the first place, the required authorization for the con- 
tested inside branch need not be found in the Utah law condition 
requiring the taking over of an existing bank. For Section 7-3-6 
of the Utah Code grants general express authority for the 
establishment of both inside and outside branches. That section 
provides that "[w]Jith the consent of the bank commissioner any 
bank having a paid-in capital and surplus of not less than $60,000 
may establish and operate one branch," and that "for each addi- 
tional branch established there shall be paid in an additional 
$60,000. only after giving such "express authority" for 
branching does the Utah statute add conditions as to the method 
of a state bank's establishment of a branch in a city other than 
one of the first class and where an operating bank exists. 
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And, as pointed out in Walker Bank and Trust Co. v. Saxon, supra, 
(234 F. Supp. at p. 78, n. 8), the fact that there are such 
conditions as that of taking over another bank, "does not change 
the ‘express authority! into a lack of authority on the part of 
state banks or a lack of a statutory expression of aueh authority, 
and does not add to the federal statute a requirement that com- 
pliance be made by national banks with all state conditions. 
Accordingly, the authority for the establishment of the proposed 
inside branch in Utah law is express, and is not implied from 

the so-called "merger" provision of the state statute as appellee 
maintains. ! 

Moreover, the Utah statute expressly authorizes the establish- 
ment of a branch in cities of the second class, by establishing 
wholly new facilities, if the only banking facilities there are 
branches. Walker Bank & Trust Co. v. Taylor, 15 Utah 2d 234, 

236, 390 P. 2d 592, 594. Even in those cities which have the 

main offices of banks, branching is authorized through the method 
or means of taking over an existing bank, and that is express 
authorization within the meaning of Section 36(c) for the establish- 
ment of new branches. For the term new branches in the federal 
statute refers both to wholly new facilities and to facilities 
acquired by taking over an existing bank. i 

Implicit in appellee's assertion (p. 34) that — — to 
establish a de novo branch is not expressly authorized by per- 


mission to continue to operate the office of a merging bank as a 
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branch" is the argument that Section 36(c)(1), as it uses the 
term "new branches", requires express authority in state law 
for a wholly new facility or, as appellee puts it, fora 

"ae novo“ branch, and that since the Utah statute expressly 
authorizes in Ogden, Utah, only a branch acquired by merger, 
such branch is not authorized within the meaning of Section 36 
(e) (). But the fallacy in such argument is in its misconstruc- 
tion of the term "new branches in the federal statute. 

The McFadden Act, which was adopted in 1927, distinguished 
between branches which were in operation at the time of its 
enactment, and "new branches", which were to be established 
thereafter. Section 7 of that Act, which is now 12 U.S.C. 36, 
made no distinction between branches established after 1927 by 
taking over existing banks and branches established as wholly new 
facilities. Under Section 7 of the Act, a national bank could 
"retain and operate” any branch which was in lawful operation on 
February 25, 1927, whether on that date the branch was a branch 
of a state or national bank. Ak Stat. 1228, 12 U.S.C. (1958 ed.) 
36(a) and (d). Branches established after that date, however, 
were considered to be “new branches,” within the meaning and 


coverage of 12 U.S.C. 36(c), whether they were to be established 
by building new facilities or taking over an existing branch or 
bank. Ibid. Thus, if a national bank took over another bank 

by acquisition or merger, the national bank could retain and 
operate that bank as a branch only if it could be established and 
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operated as a "new" branch under 36(c). 8. Rep. No. 2040, 
87th Cong., 2d Sess., 1962 U.S. Code Cong. and Adm. neus, pp · 2733- 
273. 

In 1962 Congress amended the statute. Pub. L. 87-721, 
76 Stat. 667 (Sept. 28, 1962), 12 U.S.C. (1964 ed.) 36(b). ‘The 
amendment was designed simply to permit the retention of branches 


which were established after 1927, and were lawful when established, 
but because of changes in state law, could not, at the time of 


conversion or merger, be established as new branches under 36(c). 
8. Rept. No. 2040, 87th Cong., supra. In regard to the establish- 
ment of branches by taking over existing banks, however, the amend- 
ment merely restated existing law by providing that ‘a dank taken 
over by acquisition or merger could be retained as a branch, only, 
with exceptions not pertinent here, if, under 12 v. 8. 0. 36(c), 

"$+ could be established as a new branch. 12 U.S.C. (1964 ed.) 
36(b)(2)(A). ‘Thus, the establishment of a branch by taking over 
an existing bank is still treated as the establishment of a new 
branch within the meaning and subject to the criteria of 12 U.S.C. 
36(c). In other words, the criteria for the establishment of 

"new branches" of national banks has always applied alike to 
branches established after February 25, 1927, whether they were 
established by taking over existing banks or by creating wholly 
new facilities. Accordingly, it seems clear that the phrase 

"new branches" in 12 U.S.C. 36(c) encompasses branches established 
after 1927 both by taking over existing banks, and by establishing 


awe 


new facilities. Therefore, within the meaning of 12 U.S.C. 36(c), 


Utah law "expressly authorized" state banks to establish "new 
branches" at the time of the establishment of the branch challenged. 
here, not only in cities of the first class and second class 
generally, but also in Ogden, Utah. 
CONCLUSION 

Upon the foregoing considerations and those contained in 
appellant's main brief, the Comptroller submits that the judgment 
of the district court should be reversed. 
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Assistant Attorney General, 


JOHN C. CONLIFF, R., 
United States Attorney, 


